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: To all Honeſt : 
JJ URY-MEN. 


Gentlemen, 


N a Word, You are England's Ephori, 

[| and 'Tribuni ; The Boundaries of 
Prerogative andPriviledge , and the 
living Bulwark of the Laws. Your Ho» 
nour & Eclipſed, i un- * Learned Dr. Cowel, 
accountably * Shrunk : inword Jury , ſpeaks 
The Office yet « Great : * Juries being (in 
Here*sDemonſtratedthe raged); ot 


ap ciates and Aſſiſtants to 


that it may be feen bow ( anciently) in a kind 
witch all Engliſh-men of Equality ; whereas, 
ought, in Intere(t,to Va- 7? aaays, (lays he) 


h da th 
lue and Encourage you. ju omar ag —_ 


Here's ſet forth What Citing alſb Lamb: and 
end How you may Do, Cuſt. of Normandy . a- 
nd What and How you grecing vith him. 
may not Do, under what Penalties: Alſo 
0 rhe 


= pm It's ft you ſhould know bow | 7” b 


Govern your ſelves wecording to Law. - 9 * 


# Conciſe, and's Breviar, wor - 
Booky' that, ſhould i oo Wit 

bh, pb Purſe, Sed, | 
> mighr not wh, © af it. © If any no 
by this means happen ſo pre Fo 4s & * 
of of 9 Exception, p may expedi me. | 


if not in the ſame place. s s 6kyeſiy. * 
_ p. bro <0 where the & ings: 
Names. ufed* for that of the Plainti 
becauſe , moſt: Difficult and. of 'Greateſs | 
Cameers ; ; But %s ſerviceable and ſufficient j oh. 
ethers too. It may, at leaft, ſerve to Stir 


Af» and _— Foll,. if not 4 ft learneder 


S 
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OED EN MESES 


| Attaint lies for following Jad ges - dire. f 


—_— 


ity fre "IG (5 

FY ws. 22H 
24, 34- 

* "ons, 34. 

Age of: <P perſon-tryableby Jadges or Jury, | 

x 

fone ie lies nat, where Witneſſes were not- 
worn, 41« norin Appeals, 4.1-istye - 
ed by 24 Men. 

_= mg 10 tbe beſt of one's knowledg,what, . 


Ap NT is dangerous to-bring, 59, 60- 


Affirmatives are not to.be Sworn again{t* 
direCtly, 117. 
Altering Inditments is common, andhow;y . 
125, Oc. 
Alteration may be of any thing, that is Re- 
corded in Cowr, 132. 
A.3: Alter- 


ThE Tudor. 


Alteration by a petty 'Jary to to make a fault 


" efs, 1 32-" 


Billa vera 7 mecor ha; Se. $:57,60, 1h 
fd — gf 121, 


Challenge to —W-QHA and Ray 7. to 
Judges anctently, 1 3. 
Confirmationof tryal.byJuries, 58.times, z 5. 


Concluſion of the Jury againſt theiy premu- 


es," void, 2.2. 
Contempts i in a-Jury, puniſhable, 40. 
Concealment ig Juries, where, and how 2 
 naſhed, 42. + | 
Chargeto Juries, 30, 51. 
Circumſtances alledged mult be conſiſtent, 
8., bs , and when mult be proved, 


4» 
Credit of Witneſſes conſidered,g98, 9 9, IO 3 ; 
* 104, I11, 
Confeſſion before =P} no Evidence, 11}. 


. Differences u Opinions oft on the ſame 
matter, 

Dire&ions * Judges ought not always be 
followed, 34. . 

Diſcretion im Fiing, &c. howunderſtood, 


43: Duty 


en on AT, » \ 


— 
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The Index. 
Duty of Judges, 3954% 48, 4: 

| Doubtful Cales wy "Deen Dy 65, Ss 
+ * Diferencein proof fromthe Actuſationi,£ 99. 
Ss, © "5; S*owhich is material, and which 1 imma- 
terial, 100, 


lt 


Evidence is what, 9 & in $ ory and Au- 
* thority 15 to be conſidered 102, 
104.; 4 A 4 1r's extent Yan 2 NE.) 
Bhs conſidered, 38, , 99, can'r be diretly a- 
| gainſt an Atfirmative;' 117. Confelſlon 
| before tryal is none, 112, 1s Junies own 
knowledg, 28, &c. 46, and ſaying and 
Swearing what's Law. 15none, ,3. .. 
Embraceryis puniſhablein them, 42. ' 
Errour of Judgment is not puniſhable, 83. 
(Eftopelr bind not Juries, 1 17. 
Examination of Witneſſes ought to be-by 
Juries, 117, 118. 


Fa# is determined by Juries, not Tadges, 

' - 16, Oc. 

Fine at Diſcretion 1s what,. 4.3. 

Fault muſt be conſiderable, 52, 81, FR. 
by Compullion, of necetlity , involun- 
tary ignorance,@c. not puniſhable, 87. 

Felony 15 what, and how, 89. 

F raudulent ſales, Fc. void; 128, : 

A 4. Hearimp 


'« The Jadbn. 
Hearing both parties, 7ry076.. 


Jeophied is what, 86 he. 1 
Four ug beableand upright, 2» bold: | 
places at Ring's p A, 3+ars 
| not be con» 


medle - - 


1 1.4. 9 | 
Furies who may. be of , . 5, 6. anciently, ' 
Te Ys only,.6, choſen,by, Sheriff or. | 

 Coronor,6,.2s capableas Judgesor mare, | 
» 2.4. they only determine Fact, 16. and 

ſometimes Law too, 2 1. ſometime called . 

Judges,25-0ught not bebyaſled, 46,&c. 

are Ys es of- the Credit of Teſtimony, 

1.14. are bound by their owa ſenſe, 24. 
Indifiment what and how, 5 1. ought not be. 

found of courſe, 5.2, &c. 18 a tryal ax. 
| well as another, 57, 58..is great-damage: 

tothe party, 5g. | | 
Ignorance 1n Juries excuſes not, 69; 
Ignoramus means what ,..&c. 53, 66,68, 
. Ig, 126,. | Knights, 


2 howderernuned by fury, 2.2 


78fabi; 


Knights were only on ori ane, 6 


wike, k *FJ 


ry uz 
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eotorNe and een 25% 


| Mercy is Juſlee, 62, &v. 4 
| Material Circumſtances, which, C4. aEr- 


ence, which, $06 Or. * 


Number on a Jury: indefinite, anciently,'9,. 
bur ym" is — A 10,6, me, 


any thing, was anventhp 
Tod Wimeſſes ought CG IAD 


Niqartvr cant be Sworn 17 


Quthof Jurtes, its Form, 44.45 how muſt” 


be performed, 45, 50. u 
: Parliament, 54- 


is mone for Judges, 4. for Ju- 
riesin Civil Cauſes is by Araint 4+ Ju- 
nes puntſhablke ſcarceanywiſe elſe , 37. 


Suga bn HAnere,6g.are ea 
N=. * 


erable; bur 


Fhe Index. 

. Contempts, Embracery, &c. 42. and 
the Grand Fury for wiltil-Concealiments 
in a Seſſions of Peace, 42. or fordiſco- 

 »vering their -Evidence,. &%. 43. arc. for 
refuſing to be Sworn on. the Jury, 4.2. 

- or giving « Verdict. Twelve, at leaſt not 

agreed! 4.3; no puniſhment for Errog in + 
Judgment, 83. 1s what for Perjury, 110, |: 
121. none for a Jury above "Twelve, 
Al. | 
Parliament can hardly take away Juris, 


. 20. 

Perjuty 15 what, and how, 32.,3:3,49,50. 

Preſentment is what, and how, 5 1. 

Preſent 1s the ſame > 56, 
r 


Peers, exceedingly: ſuffer. by: Iadictments, 
Go. their future Judge and Jury are all | 
without Garth ;- can't except againſt, or * 
Challenge any oftheir Jury ; at the ma» / 

: __ of their Jury-agree, it's enough, * 

I. 
Preſumption of nothing but innocency, &c. | | 

\ _ 64, 94495, 104, 105 . # 

m—_ of what Circumſtancesisrequired, 84, } 
©6.4t ought be. full and plain, 98,102, | 

- 194» ought be very particular, andiull 
upoga Statute,.99, differing tram what 

one's 


The Index. 
- ones accuſed of,” 100, 101, 102. What 
is ſufficient, 101, 102, 112. 
Puniſhment was what anciently for Perjury, 
4 '2 21. Judges,122. LA Ao 7 IR 


Records are Evidence, though Jury only 
know of them, 117. 


Special Verdict how, 17. 

Senſe of the Jury themſelves upon chings 
to Govern them, 2 1. of words, that muſt 
'be taken which of - moſt innorenty , 
IOT, | 


Tryal by Juries moſt ſafe, +. 2, &c." is in 
fe rwice, in Caſes of Life , Mem- 
= ec. 9. 57. by one's Peers, why, 8, 

' by Ordeal, &c. when, 67. 


'Tryai of one's Age, by Judge or Jury, 


35, Oc. 


Verdif of Petit Fury may leſſen , not in- 
largea Fault, 1 32. 


- Pedi8s if be roſuive what the fat is 


16, 17, and ſpecial what and how be, 
I7,125, Oc 


Value 


The Index. 

Value 1s. angently, was more than 405, 
now, 19. 

Vera {gnifiestruc, 57. 

Verdict General which and bow, 125, qc © 

Ferdif# in Caſe of Life, or Member muſt | ©? 
be giveninGourt, only, 73 3. ; 8 


Words of form ſo called muſt bealcad 
45s - 77, Oc. whigh befuch, 84. | 
t beexamin'd by Jury, 213, | 
I; . xo the be capable to be Wn- | 
. 'nefies, 24 1, Ofc. Judges determine who | 
ſhall be Sworn, 114, muſt be two, *? 
I 04, Oc. ] 
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Engliſh As uries, &e: 


F what Date Jarres be, is 
the ſame to ſay, as when 
was England firſt Inhabi- 

4ed, altogether uncertain. But that 
their Antiquity herein Eng/and runs 
-to and beyond the Norman Con- 
queſt, among the Dares,the Saxons, 
and the Britains is moſt certain. Ol. 
us Magnus, Olaus Wormius, Ver(teaa- 
mus, Forteſc. Co. Lit, Qc. 

The Saxons Conquering the Bri- 
tains , mixed their Cui with 

B 


2 A Guide to 
the Brittiſh,ſo the Danes thoſe Brit- 
tiſh and Saxon ones with theirs, and! 
the Normaxs all theſe with theirs ;* 
every Conquerour making ſome al-'? 
teration. Yet this' Law was, and 
from time to tinie hath been preſer- 
yed and continued an Inheritance? 
indiſputable and Sacred unto us} 
- through all Revolutions, without | 
any Interruption. Ss 
None but muft acknowledge this 
of all others the beſtand moſt effeu- | 
al way to find out Truth. © There 
is no other way or Art .in the whoſe} 
World, fays Forteſcae,loremate from 
_alldanger of Subornation and: Cor- 
'ruption, 75. x 
Aaron had, it's true, in plain 
'Letters of Gold, rim and 7hams-| 
mim wrote on his Breaſt , ſignify- | 
ing what he either had, or ought | 
have had, /uceqn in monte, ac in Vo- 
luntate rettitudinem, Ability in 
Parts , and-Integrity in Prathice. 
” But 


wh Engliſh 7utzes. 3 
But have always all other Judges 
fince had ſuch Parts and Practiles ? 


2 "Their Intereſts, Ambition , Plea- 
* fares , other Paſſions and Frailties 
{ influenced them too much, rather 


ſufficient enough to render them, as 
the Prophet //azah, c. 3 3.v. 15. ſays, 


: tdols with Eyes, Ears, and Mouths, 


Viz. Such as would neither hear the 
Peoples Complaints, regard the o- 
preſſed, nor pronounce a juſt Fudg- 
ment. Judges have Places and Pre- 
ferments ſo extraordinary Honoyr- 
able and Profitable. And what's 
their Tenure?Even during pleaſure,a 
term for ſo long as they do nothing 
but what andas pleaſes, &'c. anddo 
every thing which and as , does 
pleaſe, &c. And whotfe pleaſure 
muſt it be ? Truly every ones too, 
that any how has or can make any 
intereſt, &'c. Thus a ſhort Syllo- 
giſin proclaims . them kittle other 
than Bond-ſlaves to ſuch mens pleg- 

BS —= {ures, 
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ſures, atid menaces the People with 
the worſt of all Miſeries, Law-op- | 
prefiton, E—_ under, calour 
of Law ; unleſs it be conceivable * 
Mens pleaſures were to. have. the | 
Judges give Sentence againſt .them. | 
Judges alſo were all Lawyers,we 
know, uſed juſt before to-take Fees, 
it's the more therefore all forget it 
-now: Judges are-concerned..jn, fo 
-many<Cauſes, they are ſubje& to be 
tempted the oftner, and every temp- 
-tation is the greater, becauſe they 
Know, if would yield, their gain 
might be fo often.” Judges are; lo 
few, it's plain they may the eaſier 
be Corrupted. Judges can't want 
Courage, they think themſelyes 
lyable rono Action, &c. in an 
caſe, dowhat they will, but are ab. 
folutely diſpuniſhable, Co.. 12. 24, 
25. Hutton. Whereas a Jury,, on 
"the otherefide, it it err, 11 many 
-caſes it's - lyable to an Attaint , 
| the 


Englich Juries, & 
the greateſt Puniſhmentthey know 


on this ſide Death, A Jury con» 
fiſts of many Perſons. Thoſe which | 


1 be Jary-men in _ Caſe, yet. may 
3 bein few more. ey be Men of 


other 4 ——aliſh ule never in any 
Caſe to take Fees, Sc. dneyerin are 
not. prejudiced.-with fear! of loſing 
their Offices, &c. 

' 'And to further manifeſt the dif 
ference of Tryal by Judges, and. of 
this by Juries, Jury-men. all; arc, 
and muſt be Lihberi C& legales bomni- 
nes. | Liberi free.of,. and from. all 
manner. of Bondage, Obligations, 
Afﬀettions, Relations, Paſſions, In- 


tereſts, and other Prejudices what-_ 


ſgever (as indeed it's ill Fiſhing in 
muddy or troubled Waters. )*, Le- 


gates,” ones Peers or Equals. © Mag.. 
Ch;'e. 29. Weſt. 1. c. 6, Of full 2: . 
years old:, not. Out-lawed; never 


Attainted or Convicted, of Treaſans: 
Felony, — Perjury, any. 
B 3 Cons» 
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Conſpiracy at Kings-Suit, nor ever 
Adjudged to the Pillory, Tumbrel, 


&c., whereby rendred Infamous ; 


nor any Alien (unleſs an. Alien be: 


 Tryed, &c.) But ſuch others'as be 
moſt nigh, moſt ſufficient, and teaſt 
ſuſpicious, 28 E. 1.c. 9.F. N. B. 165. 
a 99. 24 E. 3. c. 4. Regiſt. 177. 
Knoles, Glanvil.l 2.c.14,15.Bratt. 
116. They are, and muſt be yet 


Perfons of Honour and Repute. 
I-R. 3. c. 4. Brit. 39. Mir. 117,: 


118..11 ZZ. 7.41.Toung 116.11 {1.4. 


35. Sranf. 88. And Si Þ Endites, 


ment ne y ert een fait de croyable 


ents & de bone fame, weſt nul tenas. 
a cette reſpondrue. It an Indictment. 
be found, but not by Credible Peo-, 


os and thoſe of gvod Repute, no 
ody.s bound to take notice of it, 


Mir. 200. They muſt be ſuch Per-- 


ſons as are named and returned at 


They 


30. They were Anciently all 


oY oe. od oo. RS TS <= A OS © pd 


Ele&ion of the Sheriff or Coroner.. 
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Engliſh Fries. 7 

They muſt be every one. Sworn 
every ſeveral Tryal, and that in and 
by a particular Oath: It any of the 
# Grand Jury þe as aforeſaid, any- 
; wiſe amiſs, what they do 1s quaſhed 
J and made void on bare motion to 
the Court. It any of the Petty- 
Jury happen ſo, the party by Chal 
lenging of them, as appear to be 
Sworn, either ſets afide the Panyel, 
viz, all of them, or may any of 
them, by taking exception to the 
Poll, viz. to them ſeverally, as the 
Caſe falls out ; and peremptorily, 
without ſhewing any Cauſe, may 
Challenge and ſet aſide as many as 
will,under 36. in caſe of High Trea- 
{on.or Miſpriſion of High-Treaſon 
or under 21. incaſe of apy Felony. 
And. ſhewing any ſuch Caufe as a- 
foreſaid, as many as wall, in any 
Caſe whatſoever, Co. L. 156. Now 
they are ſuch Elect and choice Men, 
becauſe of the great Truſt repoſed 
B 4 in 
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anthem : And muſt be Equals, that 
the Defendant may the better ſpeak 
to, and-expoſtalate with, or reflect 
upon them, ifdo amiſs _ And that | . 
they may not be over-awed, Erc. | 
by's being greater than them; 
(whereas Magna ſtupent , ſuperiora 
perſtringunt. Greater things con- 
tound and aſtoniſh us, and: things 
above us dazel our Eyes.) Nor be 
careleſs or perfun&tory for his being 
much leſs than them, ({ 7»feriora ut 
exigna & minima contemnimus, We 
.are apt to ſlight things beneath us, 
-a$ſmall and contemprible, or incon- 
ſiderable.) And mult be of the 
Neighbourhood, that cotning trom 
nigh where the Queſtion -arifes, the 
— in all probability, may 
have the better knowledg of them 
'ro except againſt, or to-approve*of 
"them ; and ſuch may alſo the more 
likely know ſomewhat- themſelves 
of the Party, of the Matter, ofthe 
Credit ' 


Engliſh: Fu#zes. 9 
Credit. of the Witneſſes, and all Cir-- 
cumiiances., Lex intendituicinus wi: 
cini fadta ſciat, Co. L. 78. Thus if the 
place.happen diſputable, whence the. 


| Jury thalt come, they ſhall come from. 


whence-the matter is like-beſt to be. 
known. 21 E. 4. 8. Beſides, in-_ 
this: way of or by. Jury, . where Life 
or Member is concerned, or in: any 
danger, and in all other Crimmal 


_ Caules 1s required two Tryals of the: 
' Party before he can be ſaid Guilty, 


or any Judgment can be- given-a- 

gainit him: And the Party mult al- _ 
lo be found to: be Guilty on both 
theſe Tryals, elſe all is nothing. 
The Grand Jury mutt firſt Examine 
the matter, and the Petty-Jury aſter 
Examine all again to prevent and 
ſecure againſt all .ſurprizes of the 


. Party, and Miſtakes or Errors-in the 


Jury. Ir ſeemsas it very Anciently 
the number ona Jury as indefinite, 
but .it was all.the Perſons preſeuc, * 
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come as would come, Britt. N.Bacoy, 

&c. Like as of Old it: was here of *# 
- thoſe wwe: now call the Houſe of '? 

Commons : Conc#. Brit. 350. Jus 
gulph.&c.And in the Tryals at Rome, 
where Yox Populi was the Verdict, 
(except in Caſe of a Senator, which 
indeed was Tryed by his Peers,other 
Senators.) Hence probably- it was 
that all Courts were at firſt to be 
open, and fo acceſſible. Likewiſe | 
Deut. 19. and ſome -other Texts of | 
the Old Teſtament, ſeems as it the | 
Tryal amongſt the Fews were ſo.: 
But in Analogy of late it's reduced 
to the number of twelve, like as 
the Prophets were twelve, to fore- 
rell the Truth ; the Apoſtles twelve, 
-to Preach the Truth ; the Diſcoves» 
rers twelve, ſent into Canaan to 
ſeek and report the Truth ; and the 
Stones twelve, that the Heavenly 
Hieruſalem 1s Built on: And as the 
Judges were twelve anciently to 
Try and Determine matters of Law, 
and 


Engliſh Furies. 172 


and always when-there is any wa- | 


* ging Lagy, there muſt be twelve to 
2? Swearinit; andalſo as for matters 
2? of State, there were formerly 12 
| Councellors of State. And any. 
{ thing'now which any Jury can be 


faid to do, muſt have the joynt con- 


7 ſent of - twelve, Weſt. FF I 3: Elſe 


it's in conſtruttion of Law, not the 
doing of the Jury, but of Private 
Perſons, and void. - Mir. 42. 200. 
4. Aﬀ. 11.0 H. 4 2. 21 £3.40. 
29 F. 3.43. Finch. 58. The Grand 
Jary conliſts of more Perſons com» 
monly than twelve, but as aforeſaid 
twelve agreeing, it's enough, and 
ſo many of them muſt. So that by 
the Law of Juries 24 Men in all, firſt 
and 'laſt, find one Guilty, &c. be- 
tore the Judgment can be given, ar 
one can be puniſhed tor the Faule 
one's accuſed of, And beſides every 
Man of the later Jury, even all the 
whole twelve mult ali and every of 

ES them 


'T'2 A Guide to; Y 
them agree, -and be of that one-and 
only Mind;;-(mucli to ſuſgg&t,un; A - 
leſs 'one- be certainly: and plainly * 
-Guilty. It's more tor all twelve, : 
than for twenty nine: out of thirty 4 
.to agree.) Any of, the. Grand # 

Jury giving in aPreſentment, or Ine j 
di&ment- without: eleven, more of | 
the ſame' Mind, and agreeing, with | 
him, ought: to be Impriſoned,'49 | 
Af. 10. -which alſo for any one of | 
the Petty-Jury to do, none will de- | 
ny but to be worſe. A Judge was | 
-Hanged for. giving Judgment-'on | 
the Verdict. of eleven- Jury-men. 
Mir. 296. But on-the other ſide, 
the Judges are not ſo. many at-a 
'Tryal ſcarce ever, the major part of 
them agreeing, it's enough ;. their 
'Tryal- would be but. one, or* once 
only ; they are never Sworn at the 
Tryal, nor everat all,but only once, 
an that exceeding generally ; they 
- cannot. any of them be excepted 
againſt, 


Engliſh Jt Y we s. 1-3 
againſt, 1 or. Challenged: (though 


3 -Anciently might, Lamb: Mir. Bratt. 
3 Fleta) be they. never ſo.greatſtran- 


gers,/ profeſſed Enemies, and other- 


wiſe 1} qualified ; And though the 
J King be party, yet chooſes them 


himſelf againft one, +... 
Befides, -if--Judges had Power of 
bothdetermining the matter of Fat, 
and alſo the matter of Law, as muſt, 
if were no Juries, their Latitude of 
Erring, &c. muſt then be the greats 
ter, and their doing wrong or muſ- 


.chief might be the more, in -2s 


much as might wrong one then in 
both the Fatt and Law ; and their 
Encouragement ſo to do, would -be 
Improved, ſince then. it. muſt be 
harder to detect. them, as whether 
erred in the Fact, or inthe Law, or 
partly in both ; like as it's eaſier 
ſeeking a Buſh than a Wood. And 
as it's ſaid, Occaſio facit furem. Ops 
portunity makes many a Whore, 

|  : But. 
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But were Judges preſumed Saints, 
and never ſo upriglit, &c. yet -who 3 
can imagine but ar a Tryal, when *: 
Witneſſes are all Examined,and Evi- 
dence all gjven, the Jury being fo }. 


many Perſons, and probably know- 7 


ing ſomething of the matter before, - | 
they may- all aſſiſting one another | 
better obſerve, remember, and judge 
upon the whole matter, than any 
one or two, &c. others, though cal- 
led Judges ? Certainly one may do 
more with help than without. _ So 
the Proverb is, Ne Hercules quidem 
contra duos ; oculi plus oculo videat. 
Two to one is odds at Foot-Ball : 
And Non omnes fed pauci decipi aut 
decipere poſſunt. The fewer may the 
mote eaſily. deceive, or be deceived. 
Quandogue bonus dormitat Homerus, 
Nemo ſine crimine vivit. Humanum 
e/t errare.[t's natural for Man to err. 
None's without tault, and the ſureſt 
toot may lip. 

Vic. 


fs, 


ho 
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Vic.” St. Albans, Aph. 8, ſays' 


That's the beſt Law which leaves 
the leaſt to the Arbitrarineſs of a 


Judge ; and Brad, 119. ſays,Judges 
epreſent the Kings Perſon, they are 


His Officers, and ACt in his ſtead, 


az 
x * 
FP: 


J(and hence concludes) they ought | 
Znot at all be concerned in Cauſes of 


- : 


F Cauſe. 


Life or Member, '&c. (where the 
King's Party) for, ſays he, the King 
is thus Judge as it were in his own 


Thus appears what 1s the differ- 


J ence of Judges and Juries,and ſome- 


thing of the Reaſon why the Par- 
liament has all along been ſo Zea- 
lous for Tryals by Juries, as no 
tewer than 58 ſeveral times ſince 
the Norman Conqueſt, ' hath eſta- 


J bliſhed and confirmed the Tryal by 


Juries ;.no one Priviledge elſe nigh 
ſo often remembred in Parha- 
ment. 

Now, for the Power and Autho» 


rity 


? 
_- 


4 - Hm 
ol £ . 4 _ s 
a C - . 
| - 
. 
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ty.of Furies, and how the Wiſdom 
f the Law. hath aoreglleg 4 and-en- 


-abled them, in :4his.-.TryaL., .Fhe\ 
Law fays, in-Tryals,, whether;any' 
Complaint as made,. or any matter} 


asalledged be true or not,the Judges i} 


ought not, 'nor can fay, nor have} 
_ any thing at all to do therewith,but | 
the Jury only.. Ad queſtionem fadt;| 


on. reſpondent Fudices. All the 


- whole, or moſt they can do, or at 


leaſt ought, is only atter and upon 


what the Jury, or the Parties them- | 


ſelves agree firſt to. be true, What 
the Jury: does, is called Ferditum, 
Feridictum,. the declaring, of: what 


1s.the Truth in the matter. What | 
the Judges. do, is called Judicium, | 
Juris diftum, the telling only. of | 
what 1s the Law. :Thus it is that # 


every fiading of the Jury as taeir 


Verditt, &c. mult be politive what | 


the Fact and Party's intent Sc. was, 


and not ſaying 3 only what.their Evi- * 


dence} 


” 


Pr 
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gence 15, that itwas; for the Jac 
can't 'even fo far meddle”- with, or 


T take Conufance -of "the matter of 
F Fatt, as but to ſay, then rhe Fact, 

4 Cie, &c. is ſo-and fo; if you agree 
i your Evidence to be ſo and ſo, and 


accordingly give Judgment. Co. 9. 
Downham's c. Co. 10. Oxford c:. 
Bentow 3 E. 6. Iſaac & Clerks c. 
Hob. 167. As A. delivers B. Goods, 
and after demands them again of 
B. but he refuſes to deliver them 
again ; If 4. ſues B. for finding 
theſe Goods, and conyerting them 


-tohis own Uſe ; the Jucges will tell 


bhe Jury, ſince B. refuſes to re-de- 
liver them, this is Evidence enough 
to find him Guilty of converting 


them-to-his own Ule, Ecc. and isin 
Law a Converſion. But ifthe Jury 


give their Verdict, &c; ſpecially- as 
that 4. delivered B. the Goods,and 
after redemanded- them, but B. re- 


fuſed The delivering of them: back 


(without 
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(without ſaying poſitively B.conver- 
ted them to his own Uſe, or not fay- 
ng generally, we find for the Plain- 
tiff, which is ?antamount the Jaoges ; 
. can't fay and Judge B. Guilty, &c. | 
but muſt aiſcharge him. So where 
in a Tryal, fraud is pretended by 
one Party done, &c. by the other, 
the Judges will tell the Jury, ſuch 
and fuch parts of the Evidence prove 
the fraud, or in conſtruttion of Law 
are fraud, But if the Jury give their I. 
Verdict ſpecially , that ſuch and © 
ſuch things are true ( which the 
Judges ſaid prove-the fraud ) and 
not faying poſitively there was 
fraud, the Judges can't ſay or Judge 
fraud, nor take the leaſt notice of 
any thing as ſuch. In the Caſe of 
Roger Mortimer in Parliament, As. 
1 E. 3. it was adjudged there, 28 E. 
3. 5. 10. that rhe matters hewas ac- 
cuſed of, though were notorious, 
and known to them all in Parlia- 
— ment, 
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ent, and all People elſe, yet. they 
ould not give Judgment upon this,» ' 
nor any time ought proceed on any: 

nowledge . of their own. One 

ondemned of Treſpaſs in the 

ommon-Pleas, the Judges ſeeing 
him in Court, and knowing him 
never ſo well, yet it was adjudged, 
if he deny himſelf to be the fame 
Perſon, they can't ſay he is, and fo 
cauſe him apprehended ; becauſe 
they can't. Judge of any thing, nor 
take notice but only of what is up- 
on. Record before them, 33 #. 6.55. 
Thus if 4. be Indicted of ſtealing 
five ſhillings, the BY 
Jury may give 2 (9,07 ear a mac 
Verdict, that he as 40 now, and before 
is Guilty of ſteal- then, more ; yer the 
ing the five ſhil- cup gee! wore the 
lings, but only to value of 1. to be 
the value. of ten Guilty of Felony, So 


that Mercitul Juries 
Pence 3 and the now valuc by the An- 
cient ſhulling, and ſave many, not Guilty of abovg 
the value of 40 5. preſent Money, —— 


ſudges 
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Judges here can't fay' the five ſhil- 
Imgs . were more worth 'or leſs, 
though never ſo apparent. Kin 
Henry the tourth asking Judge Gaf 
coyn, What if he ſaw A. Kill B. and 
the Jury will find not that 4. killed 
B. but that C. did ? He anſwered, 
I can only Reprieve C. and then 
intercede with your Majeſty for his 
Pardon. P/. 83. The Infamous 
| Empſon and Dudley, proceeding 'to 

Judge as Judges, of matters. upon: 
Information by Witneſles,&c.other-- 
wiſe than by Juries; this- was-one: 
indeleble blot in their- Efcutcheon; 
though had an A&tof Parliament” rx 
H.7.c. 3. towarrant them in fo do- 
ing. Ander. 1.1.156;When a Priſoner 
15 Sine, he ſays,he puts himſelf: 
on God and his Country (neither 
ef which-are the Judges) for 'his: 
Tryal ;. which Country is the Jury. 
So it is manileſt, Juries have the ſole: 
Power and Conuſance of the mat- 

; : 'tErs. 


En eliſh Turies. 2x 
ters of Fat, as whether a thing be 
true or not, &c. and the Judpes 
have at moſt only to.do with mat- 
ters of Law. 
_Jury-men have alſo the deter- 
mination of Law , but with this 
difkerence trom that of Fact, that 
it's necctary they determine the 
matter of Fact. But they may eix 
ther, refuſe to meadie with any ' 
thing *of Law, and lcave it to the 
Judges , or at their Election may 
take upoa them knowledge of the 
. @ Law, and determihe both Fact and 
" Law themſelves. 72. $. 368. and 
ſo is every daies Experience, where- 
of ſee more anon, ipcaking of ge- 
8 -ocral Verdits, and ſpecial Verdidcts. 
. 8 Only if a Jury give a Verdi&, ſet- 
; ing forth ſpecially or particularly 

10w the matter was, and then 

draw an 111 Concluſion as to the 

matter of Law thereupon, the Judges 

wul Judge againtt, and ſo make the 
Y Judg- 


—_— 
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Judgment of the Jury in the matter 
of Law void. Hob.5 3. As ſuppoſe 
A. be Indicted of Murdering 8B, 
the 107h. of Feb. Sc. Andthe Jury 
give their VerdiCt, that A. gave the 
Wound at C. the 5th. of Feb. and 
that B. died at D. the 10th. of Feb, 
And conclude that 4. Murdered B. 
at C. oron the 5th. of Feb. Now 
| the Law ſaying the Murder was on 
and at the place and time when and 
Where the Party died, the Judges 
will Judg againſt the Judgment of 
the Jury. Co. 4. 4%. So Anno 1054. 
in B. R, between the ProteQtor and 
Somner, the Court ſaid, the Jury 
had concluded contrary to their pre- 
miſſes, finding he killed two Men 
on the Road, but calling it Man- 
ſlaughter, ſe defendendo : And fo 
the Judges Ordered him to be Try- 
"ed again. 

Thus we ſee, Judges are uneſſen- 
tial and'needleſ(s in a Tryal by Jury, 
turther 
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further. than to afliſt it by anſwer- 
ing and informing what the Law is 
where difficulttes ariſe, or at leaſt 
the Primitive conſtitution might be 
thus. Like as alſo yet they be in 
the Houſe of Lords, or when any 
Tryal is by the Lords but Afiiſtants 
only, when conſulted ; and no Par- 
ties of or at the Trval, &c. Or as 
itis, and always has been in Courts 
Barons, Hundred Courts , Courts 
of Ancient Demeſne and County 
Courts. 6 E. 4, 3. Crompt.232,233. 
andwhere the Sheriff is made Judge, 
though by the Kings Writ, &c. Co.6. 
11, 12. The very form of ſpecial 
Verdicts to this day, looks as if it 
were ſo. As in Murder, the Jury 
find and give their Verdict { firſt) 
how, and in what manner particu- 
larly the Fact was committed, and 
then ſay, But whether” upon the 
whole matter aforeſaid, the killin 

aforeſaid . of F. S. be Murder ( m 


COlNs 
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conſtruction of Law )- the Jury: is 
ignorant, and therefore ask the Ads 
vice of the Court 4 and ( further 
ſaying) if upon the whole matter 
aforeſaid # feem to the -Judges and 
Court, that it is Murder, then the 
Fury ontheir Oath, ſay, the ſaid 7. 
N. is Guilty in manner and form as 
by. the Inditment againſt him is 
ſuppoſed. And if upon the whole 
matter, &c. it ſeem, 6Grc. that it is 
not Murder, then, &c. F. N. is net 
Guilty in manner, Gcc. Co. 9. 64. $0 
all the Judges do, is but Advice, 
though in matter of Law ; aad it's 
the Jury only that Judges one Guil- 
ty or not Guilty of Murder, &c.and 
whether it be Murder; or what one 
1s Guilty of, by the Advice and Af- 
ſiſtance only of the Judges, without 
their being any wiſe any Parties of 


or in giving ſuch Judgment. And 
the Reaſon, and only. Reaſon why 
it ever ſecms otherwiſe, may ric 

hence, 
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hence', that the Judges of Weſt- 
avinſity- Hall keep the faid inferi- 
owr- Courts' to their due Bonnds, 
Methods, and Order. And the 
Lords keep the Judges to theirs, 
when amonglt them 5; bur there's 
no body does in Weſtmrinſter-Hall. 
Thettke is hinted by the Stat. of 
Marlb. c. 26. which fays, Mur- 
drum, &c. non adjudicetur corant 
Tuſticiarijs, Murder, &*c. ſhall not 
be adjudged in the preſence of the 
Judges : Shewing. the Judgment 
always to be 1n the preſence of, and 
hot by the Judges. ' The Ancient 
Books call Jury-men Judges, as 
Mir. 209. And it's not for no- 
thing, the Law isſo tender of them. 
He that ſtrikes one of them, it's 
perpetual Impriſonment ; and for- 
feirureofthe offending Hand. 7udg. 
$4 perhaps, may be pardonable 
in 'Councellots, becauſe 'for their 
SI0 C Fees, 
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Fees, and not pretending Autho- 
rity - But why Judges, thoughapt 
to: Indulge, , Improve, and Extend 
their own Power and Juriſdiction, 
ſhould offer to brow-beat, threaten, 
order, impoſe upon, or wheadle, 
flatter, tempt, inſinuate with, or 
any wile lead, perſwade, direct, 
incline or giſpoſe Jurics how to find 
their Verdi, unleſs only directing 
them ſo far as Juries require of 
them ? it's hard to ſay. People 
daily Rob, and ſo have done on 
Salisbury- Plain , but it's ne'r the 
more Lawfull. Thus arc Judges. 
Trumpets, and Jurics the Echo, 
let who will blow. Thus are Ju- 
ries but an empty name - Thus 1s 
turned topſy-turvy all- the whole 
thing of Juries. Thus might the 
Judges draw, and ingroſs to them- 
ſelves the whole Power in the 
Tryal, and be in effe&t Judges and 
Juries too. , Thus is the Tryal by 


Juries 
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Juries a colour, 4 ſham, and really 
no Tryal at all by Jury. Were this 
allowable by-Law,we ſhould never 
have had any ; the having them 
would thus be only an unneceſſary 
trouble, &c, whereas Lex nunquane 
per plura quod poſſit per pauciora. 
The Law never ſets upor requires 
any thing ſo vain or fruitleſs, 


But ſome will ſay, the Jury can 


do nothing but on the Evidence 


iven in Court, which the Judges 
hear as well as the Jury, and fo- 


"may ſee the Truth, and know how 


the Verdict ought to be as well as 
the Jury, and conſequently they 
may Inſtru&, Aſliſt, ec. the Jury. 
Its true, they may be helptul, they 
may afliſt, but however, it's no 
matter for their being as aforeſaid, : 
too Officious. - And beſides, as' 
aforeſaid, that the Jury is Neigh- 
bours of the FaQ, of the Party, 
: C 2 of 
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of'the Witneſles, &-c-butthe-Judges 
ſtrangers 3) and ithe' Jury ' be more 
Perſons,” andthe Judges fewer,'@**, 
The'Jury alſo is not bound up to 
the Evidence only given m Court, 
or that the Judges hear, but may 
g0 upon their own private know- 
ledge Suppoſe A. ſues B. on a 
Bond for ten pounds,and *B. pleads 
payment 3 but at Tryal proves no- 
thing - The Judges themſelves fay 
to the Jury, you mult find for 
unleſs know the Money paid your 
ſelves : Which ſhews the Jury may 
find for *'B. if they know the Mo- 
ney paid, thou gh the Judges knew 
nothing of it, 4 H.7. 29, So Hob. 
So if one be Arraigned, and no 
Witneſs produced againſt him, the 
- Court ſays the like 5 as was ſeen 
this A:chaclmas Term, 81. in *B.R, 
"Bradley's Caſe, and by daily pra- 
ice. They uſe their own know- 
ledge beſides, and often againſt the 
Evidence 


E$ 
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Evadence in Conrt, Cr. El. 616. 
Groves and Shorts Cafe; - So m 
Plopd. 410, 411. So'a great Caſe 
adjudged in 'B. 2. Hill. 21 C. 1. 
And another there, 22 C. i. And 
ſo ſays Starf; If a Jury know any 
thing of themſelves, it's as much 
as by Evidence, 130. So Plowder: 
ſays, a Petty Jury is ſometimes 
bound to givetheir Verdict, though 
bave no Evidence, f. 12. Hence 
in all Caſes at Common Law, one 
Witned is accepted of as ſufficient 3 
and doubtleſs any Verdict is good, 
though inſach Caſes, without any 
Evidence givea in Court, becauſe 
the Jury 1s preſumed to know 
ſomewhat of themſelves. Where- 
as in all other Countries in the 
World, where Juries be not uſed, 
and. here when the Tryal is with- _ 
out a Jury, there mult be ar leaſt 
two, ashereafter ſhall be ſaid more 
at large. Thus in any. Attaint 
C 3 brought. 


brought againſt a Jury, more, Evi- 
dence may be given on -that-fide 
the Jury paſſed of or for, or in be- 
halt of the Jury, than was given 
before, Dy. 53.2? which could not 
be, if their own knowledge were 
not Evidence as well as that given 
in Court. Styles ſays, 23 C. I. m 
B. R. it was adjudged, that the 
Grand Jury are not bound to find 
an Indictment ,. though have Evi- 
dence, ſince they may know ſome- 
thing of themſelves to over-ba- 
lance it. So is Plowder, A Jury 
may ſometimes go againſt their 
Evidence given in Court, 5.2 And 
one. may read, Jurics were Anct- 
ently puniſhed for going though 
according to the Witneſles, if hap- 
pened falſe ones, Mir. 48. The 
Evidence toa Grand Jury is ſeldom 
heard by. the Judges , which yet 
could not be, if none were Evi- 


dence but what given in Court. 
Like- 


Likewiſe a Jury knowing of a Re- 
cord, Statute, &c. may give their 
Verdict , &c. according to #f , 
though ' never given in Evidence. 
eMoor ſays, a Jury-man delivered 
his Companions a certain Paper 
concerning the Queſtion out of 
Conrt, yet the Verdict was ad- 
judged good, Caſe 656. Beſides, 
if it happen they have no other 
Evidence but whatthe Judges know | 
as well as they, yet they ought by, 
and according to the true purport 
and meaning of their Oaths, to 
proceed on it in their own ſenſe, 


and 2s they a rehend Or under- 
ftand Te TT and no other- 


wHle, _ the ſud es differ with 
tnem 3 elle NOW Can _ dichar e 


their Coen: "And it Often Ae 


out , they may' differ.” No two 
Lawyers, nay, Judgcs reading or 
hearing the very ſame Cafe, but 


preſently make different Inferences, 
C 4 De- 


Engliſh Juries. . 


i 
| 


32 A Guide to 
Deductions, Colletions, Condu- 
fions, and Arguments, yea, ” the 
ſame Perſon at different times ; like 
as the Philoſophers hold onr Senſes 
and Sentiments as difterentas Phy- 
fiognomies. And why ſhould .Z. 
impoſe his Opinion on *B rather 
than *B. on A? So of Judges and 
Juries. Onecan't ſte by another's 
Eyes. And this is certain, every 
thing any Jury does, asa Jury, ison 
Oath, and they ſwear to be true by 
virtue of the Oath at firſt admini- 
ftred them 3 therefore if any of 
them. happen to joyn in a Ver- 
dit, &c. withrthe-reft againift” þ;s 
Opinion, or not throughly ſatisfied 
in their owz private judgment, fach 
a Verdi, &c; though never f6 


true and-good m 1t-{clt; yer makes 
the Party or Parties, as aforeſaid, 
not ſatised, certainly forſworn, at 
leaſt in foro Conſciertie, as to their 
Conſcience. For Perjury is not 

only 
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only a lye confirmed by. Oath, but 
likewile either when any one be- 
ing deceived,. and belieying that 
to be true which 1s not, .ra{hly,. or 
unadviſedly ſwears it. to be true, 
Or either when any one thinking a. 
thing not true, ſwears 1t 1s: true, . 


id | though indeed itbe true, .F let. 334. 
brad. 288, 239, 292. andall the 


Caſuilts, So 1s ſeen in Palwer's 


el Reports. One was Indicted and 
y Puniihed for: {wearing a thing {o 
: © and fo, becaute he did not know it 
F | to be trucas he ſwore, though the 
.. | ting was really and wruly as- he 


[lwore. So. that upon the whole, 
one may fee a Judge ought not to 
meddle at all with the Jury : At he 
differ not with them, it's. needleſs 
and troubleſome ; ut. he differ, they: 
are not to mind him; take it which 
Way one Will. 


C.5- But- 
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But- perhaps it. will be urged, 
that this muſt be underſtood only 
as tO trying. matter of Fact, and NF yy 
that however, as to matter of Law, || 4 
the Jury ought always tobe.adviled Þ ,1, 
and governed by the Judges,though | Nj 
not as to matter of Fact. No, no | 
further than a mannerly deference | R 
that is payable to the Judges, as || 4 
more Learned in the Laws. For it || 
the Judges ſay, or any Watnels 
{wear the Law to be ſoand ſo, no || }; 
Jury is by Law bound, or any wiſe || 
obliged beyond their own Reaſon, |} \, 
&C. at leaſt to. beleive them 1n it, || 6 
9 H. 6. 38. Finch 58, .If an At- If 
taint be brought againſt a Jury ts | 0 
no Excuſe, that the Verdict is ac- || 
cording to the Judges Directions, || 


Gor Cro. 39t, if 


Now, fays a timorous ignorant || F 
Juror, Oh ! but whether the Law || y 
be thus or not, the Judges will tl 
Puniſh 
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Pumiſh' 'the Jury' if comply not 
with them. This ſure would be 
pretty!” A Jury, perhaps, forſworn, 
andiyable'toan Attaint, 1fdocom- 
ply, and yet puniſhable if donot : 
No, noy the Law (which 1s no- 
thing but improved and refined 
Reaſon) was never ſo unreaſona- 
bleto ſuffer this. A. levyed a Fine 
of Lands to B. and B. paid A. the 
purchaſe-money. But after A. ſaid, 
he was then at levying the Fine 
under. Age of One and Twenty 
years old, and therefore the Fine 
was void. The Law ſayshere, the 
Judges ſhall determine by looking 
on the Party, whether he were of 
full Age or not, and the Jury (hall 
not ( the true Reaſon being, that 
if the Party ſcemof full Age, though 
he be not, he {ſhall not avoid the 
Fine, to prevent cheating, &c. 
Whereas if the Jury were to try it, 
they muſt not go according to. the 
{cem- 


ſeemingbutreal true Age, andifo-1f 
he want but a day of: One/ and 
Twenty; years, . he muſt»thus be 
adjudgedunder Age 'as muchas at 
he wanted Twenty: years, and *B. 
ſhould be cheated..) This Fine 
wasafter reverſed by Kings Bench, 
becauſe 4. did appear, and was al- 
fo proved by Fonr Witneſles tobe 
under Age. But the Validity of the 
Fme coming after to be diſputed. in 
Common-Pleas on a Tryal by Jury, 
though the Court here told the Ju- 
ry , that notwithſtanding ſome 
Witnelies prove to you A. wasoft 
tall Age at levying the Fine, yet 
you ought not to heed ther, for the 
Fudges have the ſole and only power 
of determining whether of full Age 
or not, andthe Judges of the Kings 
Bench have already determined it ; 
neverthcle(s the Jury being- ſome- 
what extraordinary, andnotfovery 
- kadable Men, gave their Verdict 
COIN 
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contrary tothe" Direction: 'of the 
Court;' and as if 4. were "then 'of 


: 5 

7 1s more Julti fable in in, $29 
fince, the Judges firſ altered the 
Law, m trying by Watneſſes, -and 
not only by Inſpection, as Furves 
alſodo, which in Tryals by Wit- 
neſles are,” as aforefaid, the more 
competent, &c. Of this Nature 
 8:a memorable Caſe of ' Buſbel, re- 
'ported by Lord Chiet 
Vaughan, where Meade and Penne, 
two: Quakers, were Indicted at the 
O!d * Baily for their Meetings 3 and 
the Jary, whereof *Buſhel was the 
Fore-man, would not find then 
Guilty : The Court , mighty an- 
gry, Finedand committed the Jary,. 
alledging- for cauſe , That they 
(the i againſt the Law -_ 
tne 


3$  A\Gnude20:- 
the Deck ainſt-fall-and © mums 
feſt rr eg and againſt the Di- 
rettion of the Coutt, -1n matter: of 
Law , to"them-m+Courrt 6 
given and';dechred; had acquitiet 
the ſaid e Meade andl Penne.” But 


upon- long and ſerious Debate,” it 


was after adjudged, the Commit- 
-ment, 'Fining, &c. was unlawfull; 
and accordingly the: Fury were diſ- 
charged, &*c. Another time alſo 
a Jury-man diflenting with alt the 
reſt, and thatnoleſsthan two days; 
the Judges asked him, what he 
would do? Says he, rather ſtarve, 
and dye tn Priſon than conſent: 5 


the Court Fined- and Committed: 


him : But on better Conſideration, 
diſcharged him without more ado. 
Allthe Court can do, being only'to 
(carry them in Carts, if in the Cir- 
cuit,, along with them, and ) keep 
them without Meat , Drink, &c. 
till will agree, 41 A I1, ſays Mir. 
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Free ought not to be threatned, 

ut tobe free, differing in Opinion, 
&c,--273. And 1t was reſolved in 
Parhament,,AnmeDom. 1677. That 
' the Prefidents and Pradctifes of Fr- 
ning, &c. Furies in or for giving 
their Verdicts, are Illegal. And 
Keeling, Cheif Juſtice of * B.y. was 
called to Queſtion in Parliament 
for ſuch Pradctiſes. 


Coke upon Lit. f. 369. ſays, If 
any Labour a Jury, Iuſtruct them, 
or put them in fcar,or the like, it's 
Puniſhable as Maintenance or Em- 
bracery, either at Kings Suit, or at 
Parties 3 and perhaps, it would puz- 
zle.one to ſhew why a Judge 1s not 
within this Law: for how can he 
be ſaid to do this as a Judge, when 
to do ſo is no part of his Ofhce ? 
And why ſhould any uſage alter the 
Caſe here any more than 1n other 
Caſes of breaking the Laws 3 It's 
much 


40. _ÞAGuide to. * 

much too any Judge ſhould. offer 
ſuch a thing, conlidering he. that 
Judges. without a , F#ry, certainly 
Judges without Authority : And he 
that Judges with a Jzry, but go- 
vernedor led by him, Judges only 
by colour of a Fry, and by colour 


of Authority : and thus makes 


himſelf forſworn in and by the 
Oath taken at his being Created 
Judge, makes the Jury all forſworn, 


violates:the greateſt Priviledge of 


the Subjet, infringes the molt of- 
ten confirmed Law of the King- 
dom, and alſo does particularly the 
Party offended the greateſt wrong 
imaginable, 1n as much as by colour 
of Law, and makesall the Fxry ac- 
cefjaries:to the whole. 


| Hence it's improbable any Judge 
ſhould offer he contrary. But 
however, a Jeryinany Indictment, 
Preſentment, or Information,ought, 
and 
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and may give their Verdid,- &c, 
accordinF to their own Conſcience, 


without any fear of Puniſhment one 
way or other, 


And in any other Cafe, as where 
the King is no Party, but an At- 
taint happens to lye; they may be 
Paniſhed no other way. Alſo no 
Puniſhment whatever lyes for 'or 
againſt a Jxry which conſiſts of 
above Twelve Men, 14 FE 7. 13. 
Nor does Attaint ever lye where 
the Witneſles are not on Oath, or 


bo, againſt what any ſuch 
Witneſs ſays 3 nor in any Appeal 
of Maim, Murder, or Felony, 
F.N.B. 107. Norinother Appeals, 
'as {(egiſt. 122. Attaint 59, 62. & 
22 Af. 82% ſay. Nor does ever 
any AGion lye againſt any Fury 

oing againſt their Evidence ; 
And where an Attaint 1s brought, 
it 
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it muſt be Tryed by a Jury of 
Twenty four Men. 3 


The only Caſes the Judges have 
any Power' over Furzs in, are, 
where intheir behaviours they be- 
come guilty of any ſuch thing as 
the Judges may juſtly 'call an nn- 
lawfulcontempt, 4 E. 4. 27: 36 F6, 
27. Or be guilty of Embracery, 
s E.3: CIO. 34 £43. c.8. as re- 
ceiving Bribes, Promiſes, &c. be- 
fore or at the Trya), &c. Or 72 


Caſe of Concealment, The Juſtices of 


the Peace of every Shire, &c. ma 
take by their diſcretion an Enqueſt, 
ec. to enquire of the Concealments 0 
other Enqueſts taken afore thenr,and 
afore others, of ſuch Matters and Of- 


1ces as are to be inquired and pre- 


ſented afore Faſtices of Peace, where- 


of complaint ſhall le made by Bill or 
or * Bills, &c. And if any ſuch Con- 
cealment be found of any Enqueſt, 


Ec. had or made within one year, 


Ec. 
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@*c. The TFuſtices may Amerce or 
Fine then at Diſcretion. 

3H. z. c. 1. viz. as much as1s 
reaſonable for ſuch Offence 3 as 1s 
ſaidin a like Caſeby Lord Coke, 10. 
140. and in Dalton, p.541, 23. It 
any refuſe to be on a Fxry, not of- 
fering ſufficient Excuſe, he is Fina- 
ble, 7 H.6. 12. So if any of et- 
ther Jaxy give a Verdict, &c. as 
aforeſaid, twelve not agreed. - So 
the Grand Fury may not diſcover 
Evidence given them, 1ſt. 3. 107. 
Mich. 15 Fac. in *B. R. Smith and 
Fills Caſe, 27 Af. 63. Lamb. 402. 
hron. 207, 272. Finch 29. So 
the Petty-Fury, if without Licenſe 
of Court, depart any whitherupon 
any occaſion whatſoever , after 
(worn, betore Verdict given : Or 
that while, buteſpecially after Evi- 
dence given, eator drink : Orout 


of Court receive any Evidence 
from 
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from either ſide, may _— Fane 
and Impriſonment. 


Thus much for what a Jury may 
do : Now ſomething more how, 
and what it ought to do. The 
Oath it ſelf, but that it's ſo gene- 
ra], would elſe be Inſtruction as 
well as Obligation ſufficient, The 
Oath of a Grand Fary-man is, {1 
will diligently enquire, and true Pre- 
Hr aus of all juch things and 
matters as ſhall be given me in 
Charge, or ſball come to my kgrow- 
ledge concerning this preſent Ser- 
vice, The King's Council, my own 
and my fellows, I well and truly will 
keep ſecret, I will Preſent nothing 
for Malice, Lncre, or evil Will ; 
Nor will ] leave any thing nnpre- 


| ſented for Love, Favour, Afﬀection, 


Reward, or any kopes thereof. But 
in all thi ines that ſhall concern this 
preſent Service, { will preſent the 
Truth, 
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Tenth, tbe whole Truth, and nothing 
elſe but the Truth. So help me, 
God. The Oath of the 'Petty Fury 
is, 1 will well and truly Try; and 
true dekiverance make between our 
Sovereign Lord the K ine, and the 
"Priſoner at the "Bar. according io 
my ' Evidence. - So help me, God. 
That of the Grand-Fary was part 
of it Anciently, 2nod neminem ac- 
cuſare velint innocentem, To Accuſe 
no Perſon innocent, L. Ethelred. 
And pour rien ne levray que Je ve- 
rite me airay. Nothing ſhall hirf- 
der me from ſpeaking the 'Trath, 
Brit. T2. 135. Crompt. 304. 


The Scripture teaches one his 
Duty upon an Oath. It ſqys, Oe 
muſt ſwear in Truth, in Tuſtice,and 
in Fndgment, Jer. c. 4. Dent. c.16. 
Exod.c. 20. Dan. c. 5. Levit. c. 14. 
Zech. c. 13. Ads c. 5. andthe 
Proverbs in ſeveral places. I _ 
wit 
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with -one's Eyes, neither in a Te- 
leſcope nor Microſcope 3 not pro- 
ceeding by appearance or ſeeming- 
neſs of things, not by adding or 
diminiſhing, not by aggravating or 
palliating, not by Equivocation or 
Reſervation, not by Repreſentin 

or Accepting the matter Sthetwite 
than really and truly it is, not pre- 
ſenting, &c.things,@c. doubtful, or 
not certainly true,as truez nor omit- 
ting any thing certainly true, but al- 
ways as the nakedTruthis,ſo and fo 
Iz Fudgment,not at a venture,as by 
caſting Dice, &c. not as matter of 
Form, not raſhly, perfunCtorily, or 
negligently paſſing or running over 
things, not by implicite Faith, or 
in complemental Obedience, ec. 
not upon truſt or belief,turther than 
with, and upon good and great de- 
liberation, conſideratenefs,” Reaſo- 
ning, and Satisfaction according to 
one's own Conſcience, and becauſe 
one's mature and ſettled judgmentis 


{0 


| Y 
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ſo and {o...,,.ln_Juitice, proceeding 
fly, impartially, with Integrity, 
and, according to the Merits of the 
Cauſe, without charging .one with 
Murder that's Guilty, but of Man- 
ſlaughter 3 and without Malice, 
Fear, Hope, Pity, Favour, AﬀeRti- 
on,, Paſſion, . Corruption, orother 
Prejudice, ,Byas, Conlideration, or 
private or ſiniſter End or Deſign. 
But all throughout purely, becauſe 
Juſtice is ſo and ſo morethan other- 
wile. ., And conſonant to Scripture, 
as. well as' generally in all. other 
| things, ſo alſo in this are even Mo- 
| rals and Politicks. The Wiſe Men 
. IC. called.) of Greece, were called 
ſo from their living Prudently , 
. | Juſtly,, and Honeſtly 3, ſuchalſoare 
they Aritotle calls ſo, 1 <Metaph. ]. 
| &c... The Stoicks ſay, He's the 
Wiſe Man that ſticks to Truth, Ne- 
5 £ que quidgquar fingit, and abhors and 
& | baniſhes every. thing elſe,. not. fo 


much 
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mncþ 25 achifethvig of fy Stories, 
Fictions, &<:'wtH ver. | Nhethv4- 


wet fays, Fuilet rifuſhman” gratis 
nec muidia nec odio eomvebituy fed 
were ſemper & tncorrupte” &x legibn: 
judicabit. Judges traſt not bermo- 
ved for the Power of 'any one, 'nor 
'for any ones ſake, one way or 
other, nor with Pity or ill will, but 
always go according to Law, truly 
and without byas. Juſtia: ſpeak- 
ing of Jadges, ſays, m eft - me 
2#5 puras Deo, Imperatori &* 'legs 
preſtare, They muſt be inoffenfrve 
to God, the King, and the Law. 
'N orallum populi faſces, non purpura 
regnm fletunt, No Acclamations of 
the People, no Honours of theKing, 
neither-of theſe move them. - Com 
tra rempublicam, nec contra jus ju- 
randum amici cauſa, vir bors- non 
faciet. Againſt the common | | 
or an Oath, no Man will ſtr an 
inch, 
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inch, if honeſt, though it be for a 
Friends ſake. FJudexponit perſonane 
amici cum Judicis induit.Jadge Hales 
1sa Friend, as Hales, but none as a 
Judge. - Si onmis facienda ſint que 
amici velint nou amicitie tales ſed 
conjurationes putande ſunt. Cicero. 
What a Judge doesat the requelt of 
his Friend, 1s really and truly no 
Friendſhip, but is making himſelf 
and Friend guilty bothof a Crime. 
The Areopagites (were Judges that) 
heard Cauſes only in the dark, that 
they might take notice what was 
faid, and not who ſpoke. And 
what is faid of Judges by theſe Au- 
thors, muſt by us in like manner 
be applyed to Fwries, The Book 
whereon Swearing one lays one's 
hand, is God's Everlaſting Truth, 
and moſt Holy Word ; ſo that if 
one forſwear one's ſelf, one virtu- 


' ally in fo doing utterly forſakes 
God, and his Mercy and Truth, 
dels D Says 


Fd AGuide td. 
Says! 4 Learhed' Man; part of the 
Oath'1is'; * SoVhetp me God, viz. 1 
pray God he wilbneverhelp me; if 
I ſhall not ſincerely and faithfully 
keep this my Oath: -CajetanwsHays, 
2 24.983 'Perjury i of its *Na- 
ture x contempt of God. © And as 
the Proverb ſays, /Malnnreft Indere 
eum Santis. It's however ll jefting 
with edged Tools, © * + 


By the Oath of the Grand Jury, | 


one's bourtd to obſerve as well the 
Charge which ſhall be given by the 
Court, 'as the form of the Oath it 
felf. But this it's plain muſt be un- 
derſtood fo far as the Charge -is ac- 
cording'to Law, 'and not-contrary 
or repugnant to the Oath it ſelf, and 
no farther or otherwiſe. 


Anciently the Charge was given 

in Writing to the Fwrors, (Brit. g. 
Brat. l. 3. c. 1. Dalton; p." That 
| the 
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the Jury might eaſter remember it, 
their Minds'be refreſhed, and'per- 
haps; themſelves Edified, &c. 


- Whit the Grand Fury does, isby 
*vay enher'of Pretentment or In- 
Kaittment.?- By Preſenrment, when 
'they know of -a Crime or Fault 
themſelves, and, give a ſhort Note 
-of the-Parties Namie, ' place of A- 
'bode7 antl Fault, without Form , 
refering” tg the Court to put in- 
toForm: © By Indi ment, when the 
Party and Fault are ready broyght 
*them in Parchment, drawn up in 
Form.” And indeed the moſt true 
difference' is 'only, "that ,the one is 
mForm, -and the other not. 


In an Indictment, firſt they mu 
confider and underſtand it well and 
thrpughly : 'And it they.can't un- 
derftand* it, ask the aftiftance of 
the "Court, either to give them a 

D 2 Clerk 
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Clerk on Oath, to Exg/yh it for 


them, or otherwiſeas need {hall re. [| 


juire. Then they muſt conſider if 
the Fault, as alledged with the Cir- 
cumſtances and Agpravations, 4- 
mount to, and be a real Fault or 
not, and alſo worth complaining 
of; for de minims non Curat Lex, 
The Law minds ngt every little 
thing, and this is daily experienced 


in Indictments and Ac. of Caſe, If 


it be no Fault, or one not worth 
complaining of, which in Law, as 
aforeſaid, is all one, they reje& the 
Bill, and meddle no more with it. 
If they find it a Fault, and confide- 
rable, as aforeſaid, then they con- 
fider, if know it true fo of them- 
ſelves; which if they do, or other 
Evidence fatisfhe them it is, they In- 
dorſe, or write on the back-fide of 
it, BiÞa vera, this Bill is true : But 
if they do not know it themſelves, 
nor be ſatisfied by the EVI 
| N 
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 then' inſtead of. Bia wera , they 
write Ignoramw , We know nor. 
And afterwards thus deliver all the 


Inditments into” Court. 


The Clerks of Court, toget Fees, 
and perhaps, ſome others for one 
finiſter end or other, will be apt to 
fiy, that the Grand Fury ought ta 
find an Indi&ment, or make a Pre- 
ſentiment againſt any ſappofed Of- 
fence or Offender , though have 
but colour of Evidence, or a pro-' 
bability of the thing "being true, 
and that what they do, is but mat- 
ter of courſe, a Ceremony ; mat- 
ter of Form, barely an Accuſation, 
ec. But that this ts not ſo indeed 
1s epparent, for to what end then is 
a Grand Fury ? Only for ſhow.The 
Law would certainly then have ne- + 
yer required one tobe at all : We 
{ke they are obliged to be (worn, 
and they areas much on their Oath: 
D 3 as 
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as any . Other 'Fary,, which: then 
ſhould be the contrary. - The very 
form.of their; Oath teaches us bet- 
ter. The Oath 1s, Diligently en- 
ire, &c. not negligevntly, &c. Irne 
| ab n #14he; nat-probable,; &c, 
Nothing for Iucre, &c. not except- 
ing the Clerks, &c. According to 
Evidence, not 'Preſumption : [he 
whole Truth, and yothing-" cle 'but 
tbe *[ruth, which bow.-can- be at 
ſych a rate as the Clerks, $cc., ſpeak, 
Qt?;: :;- ;.} 21 40-3010973; 
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But then they Objed; that theſe 
words, According to the befs, of one's 
Kynowledge, are added. If they be, 
It's againſt Law, eM7.304. Brit.12. 
135. And altering; an: Oath, is 
impoling a new one, which:canfiot 
be without an .Act of Parbament, 
Inſt, 2.479, 658; 719- But how- 
ever, May Jurors 1n/ſuch caſe wink;: 
&c. that they may not know,-&c. 
Thele 
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Theſe . words are (beft of, &c. and 
not worſt ; they are Knowledge, not 
Ienoraice 3 theyimply the beft one 
can know or find .out - And not 
only what one already does know, 
for then what need the word weſt £ 

And. beſides they relatetg theword | 
enquire ag well as any other word, 
&c. .. So the mare one. conliders 
themy gncikeſs. one (ball fiyd. ahey 
In the ads RG IT 


"Then, ſay they J al 2 Orond 
. Jury does,' 1s but preſenting in 
form, and- not in; farm as,afore-" 
faid, .and'is only ſappaſttious as it 
were, and nothing poſitive or as 
certain, grounding themſclyes only 
on this, that the form of the In- 
ditment is, The Jury upon their 
Oath * Preſent, inſtead of The Jury 
upon their Oath ſay ; and fo infer, 
that, rf any thing in the Prefent- 
' ment or Indictment be falſe, yet it's 
D 4 no 
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no'Perjury. ' Alas, 'to fee Menin 


extremty- what hold they carch 


at! Could Argus himfelf have ſten 
chis Exception®No, unlels blind. 
*Preſert and \ſay are undoubtedly 
here, - and 1n ſach like Cafes, Syno- 
nymous terms. To Preſent on 
Oath, is to give the Court to un- 
derſtand on Oath :- And to-fay on 
Oath, istotell the Court on Oath; 


and an infinite of Inditments be. 


ay inſtead of preſert, Haſt. 263. 
ak too. Co.9.114- PE Fleta 


i&t, f. 113. The words alfo 
of the Oath be, to trnly Preſent, 


and not fey. And Lord Coke plainly 


calls the Grand Fary-men all will- 


fully forſworn and Perjured, if . 


wrongfully find an Indtment,  I»ft, 
3+ 33, __ 
Then, fay they, but Indorfing 


*Billa wera, as aforeſaid, implies 
NOrT 


pr_ as calk an Indiftment 2 - 
erd 
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not that the Fury- takes upon thens 
toknow or. fay the Bill or the con- 
tents are true 5 but vera there fig- 
nifies probable, or fit for Enquiry, 
But then, why not another word 
aſed more properly and uſually Le 
#ne for ſach a fence than, and in- 
ſtead of vera £ And what is Lating 
for true, if it be not? And-is net 
true the common accepted :Emg/iffs 
word of and for vera? And 1s not. 
Billawerathe Anſwer made to-their: 
Oath, that they ſhall rye Preſent» 
ment.make 2 This 15 hike the reſt, 


.Fhen, ſay they, thisis no-Tryal,, 
but in Order to bring:to- Tryal,and 
the Party is at-no prejudice if the | 
Bill be found. It's true, it's:no de- 
terminative Tryal that finally con- 
cludes either Party, becauſe it's-but 
one of two which every one accu- 
{ed of a Crime. muſt have as afore- 
ſaid;. - But it's fo much a Tryal,. as 
D 5 Learned. 


Learhed-Filete, 'f 13; "lates tpon: 
iteolcE onc:than any-other./'The: 
form of. their» Indictment. s »the; 
ſame: of that 1of -a Verdict. - All 
things are, or:ought-to'be alike in 
the whole.proceedings, and to (dit- 
fer nothing, but the one td:.be be- 
fore:the-other;/ and. the later: to-be 
fmal, tke:6thernot: "The,Stat. of 
2% H. 8. c. 23, Enacts,' One" ſhall 
be: Indicted of ' High Treaſon - 1n 
what County the King pleaſes: And 
the Stat: 1,, 2 P. M.c:10.fays, That 
Tryals for Treaſon, ſhall. be -ac- 
cording to Common Law ; This 
Actrepeak the other, though ſpeaks 
only of Tryals,' and the other of 
indictments, - Anderſ, ( 11) 104; 
05.::1zſt. 3:27; + which {hews an 
tadictment is a 'Tryal.. One of the 
Grand Furycan't be afterwardson 
the other. And why £# -Says the 
Law, for he has oncealready found 
the Party Guilty, andif ſhouldnot 
again, 
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=" -;he mult; Perjure: himpſIF, 
"Brit. 42+; 2.5.0. 3+ 6413-7 Es 14 
Stanf. 158. It puts the Defendant | 
to Diſgrace , Trouble, Damage, 
Danger. of Lite, -&c;, It makes 
him lyable._to.-an,, Out-awry , to 
Impriſonment, &c. and to every 
thing but very , Death, 8&c, the. ft- 
nal Judgment it {elf. - It gains Cre- 
dit, and gives Authority toanother 
Jury to find one Guilty. It pro- 
-duces this Effe&, that if the-other 
Fary find one guilty neverfo wrong- 
tuily, no Attaint hes againſt them, 
nor other Puniſhment. And what's 
theReaſon © The Law ſays, becauſe 
he .is found Guilty not by theſe 
orther-twelve only, but 1n all, by 
Twenty four or more, this later 
ancl rhe —_— '3 to0,, Attaint 64, 
60, Atlatnt Fj. 4. 18, v. 8 H. 4. 
23:* 14 H. 5.13. So if one be 
Indicted, any one may bring an 
Appeal, thowzh never fo. wrong- 
tully, 
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fully;&c.agamithim,whereas herhiat- 
brings oneagain{t anyone that'was:- ' 
never Indiced of the ſame Offence; '; 
may be lyable to great Puniſhment: 
if wrongfully brought. 'Stanf11725 * 
Coron. 178. 40 E. 3.42. , 


Where Peers be indicted for Trea- 
fon, Felony, or Miſpriſon of either, 
they not only ſuffer in Honour, Lt- 
berty, Vexation, Danger, Trouble, 
Charges, and other Inconvemtences, 
as aforeſaid, another does, but mult 
with a more tender ſenfe, and ina 
much greater meaſure, as they be 
ſo much greater perſons, &c. And 
they can have no other Tryal on 
Oath, for their future Judges or 
Jury are none of them on Oath, 
Juſt. 3. 89, Co. L. 156. They can 
except againſt none of their FJxry, 
though havewhat Cauſe ſoever pol: 
fible, Co. L. 156. They mult be 
Tryed by ſuch as ſhall be choſen . 
againſt 


Enghiſh'Jariet. 61 -: 

ainſtrhem, ſuch, as perhaps, ſhall 
ans but picked any 
where tp and: down the | whiole 
Kingdoms fuck a Fury, as perhaps, 
ſhall not be above twelve in all, 
whereof then if aty feven, or any 
time the major part agree to find 
them Guilty, it ſhall be fo, —_ 
the other fave, or lefler number | 
utterly againſt it. So that. upon 
the whole, if a Peer have but 
feven Peers among all the reft 
that bear him 1] will, or ether an 
Ml -wiher that can make him pl 
many of them his Encmics, he 
mult Die, 8c. fall back, fall edge. 
And to help the matter; he ſhall al- 
ways beſure of the ableſt Councel 
in the Kingdom to manage the 
Cauſe againſt him, 


Suppoſe one ſhould ask any Hoe 
neſt Man this Queſtion. -Were he 


pot on his Oath, yet would be find 
an 


_ Guide: #of 


an:Tndifitgent of courſe, &0j tOex- 


pole one, and put himto Auch -In- 
.cariveniences;. as aforeſaid 2. Cer 
tainly, ſays he, no.+.And the Mon- 
ſterthax, would, does it wrongful- 
ly, becauſe 1s not certain: he: does 
otherwile,.  Andbemmg.on his Oath, 
as aforeſaid, it's not,only doing 


wrong, but tainting himſelf Crim 


ſon-red in Perjury too 3 fure a Ma- 
-licious way of doing wrong, Ir' 
doing wrong alſo by colour of Law 
-and pretended Authority, thegreat- 
eſt Miſchief and .Injuſtice, ſays the 
Lord Coke, of all other, Inſt.2.48. 
The damage, &c. too in all theſe 
- Caſes 1s the greater yet, that the 
Party can very ſcarcely, if at-all, 
expectany Reparation or-Amends: 
Whereasin all other Cafes he may 
ealily. Foragainſtthe Grand Fury, 
or any of them, no Afton lyes, 
m as much.as doing what they do 
on their Oaths 3 the Law will not 
preſume 


_ 


a inf. . 9 « 
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preſyrhey..&T.--any Mahice, ;&c: 1m 
them. And though one:beJndiced 
at the Inſtance, or upon the Endea- 
voars:of '{fome other Perſon ( all 
the,Fary, as aforeſaid, being Fworn 
to-Secreſie;} can one cafily ;idiſco- 
ver, \and-prove who this Perſorr is, 
what. he did, and -prove it-:at a 
Fiyak2 Whick yet one muſt -do 
fully, 1f expect any thing but ma- 
king bad worſe. . And :might one 
recoverdainage;.:8c.; yet it's dam- 
mage,; &0. .tobe putto thetrouble 
and hazardotithe Recovery, Well 
therefore, ſays.Fleta; if. 52. Valde 
receſſarinm eſt ix. omni preſumptione 
in inquiſitione; de ' vita & membris 
Furatores - diligenter.. examinare. It's 
an exceeding _neceſlary: thing that 
the 'Grand Furry :(hould make: dili- 
vent Examination, betore' preſume 
any /thing, either in Caſe of Life 
or Member.. Faſt. Daſtoz's Book, 
p. 539. ſays, no leſs care'or con- 
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cern at all hes. on; the. Grand Jer 
than docs on the Petty Surh. 


- The Law (to ſee ; Natit 
how i it inclines generally, that,one 13 
may the better gueſs in this matter) 'F 
it is not with us likethoſe of Draco: 
It's. as tender of the Lives, -Liber- FR 
ties," and Credit of. the. People, 
(none.can deny in all Caſcs. cl) " 
as a Mother of her Child, and Ts v% 
then not in this alſo > It will pre= 
ſume nothing diſhoneſt, &c. in any, I &, 
one, or any time, butit will,cand. } 
alwaysdoes prefume all Perſonsand || 51 
_ Honeſt, True, Innocent, &c; || p; 

e contrary be. proved; Co. L. 

-7 b As Oid. ſays, St piger.ad 
p18 princeps ad premia wuox. $0 
Lamb. Sax. Laws ery often. Cle+ 
mency and forgiveneſs as. well as 
Juſtice. And Lex Azglie Lex ai- 
ſericordie eji. Says Cake, Juſt. 2, 

-ZI 5. Like the Laws of Scripture, 
whence 
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whence It was firſt detived; which 
ſhews Mercy is not oppoſite to, but 
partof Juſtice, 1 Fohy 1. 9. Pſal.7 1. 
r, 2. Fer. 18. 7, 8,9, 10. Ezeh.93. 
13,14. The Laws of Cngland, the 
Laws of Mercy. ' And ſays a Great 
| Matt, "Faſtitia ſemper mitiorem ſe 

quiter” partem, Juſtice leans that 
J way which is t Ces One 
MIDgs an Appeal, if the Fwy be 
doubtfull, the Dey ſhall be 
acquit, and the Appellour Impri- 
red, Fleta 52. Mor. 224, 5-264 
$02 Furybeing doubtful if one were 
a Villain or not, was therefore free, 
Fleta 239, Bene tibi precipiunt 
(lays Cicero) qui wetant quidpiane 
agere quod dubites equum fit vel ini- 
qnmnrh 5 equitas enim Iucet ipſa per ſe, 
dnbitatio antems cogitationem ſignifi- 
cat rr ce They do well, that 
forbid one doing a thing when du- 
bious,. whether right or wrong 5 
for where it's right, the thing is 
necel- 
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nectflarlly 46-4 earias theSun. But 
any doubt {peaks-the. thing not to 
beſo. As if a: Phyſician give one 
Phyklick, hemult giye:-@ne that he 
i {ure wilt do one 1gaqd, or no 
harny ;and not yyhat he doubtsmay 
do eneharm-.-:kt's alſo; plain, -if 1 
doubt, -I muſtnat ſay, Iam certain 
(as ; Billavera) but Lknow not cer- 
winks. (as {enordwp,) cle I 261.4 
Lye: :iIts; yery.xemarkable:too, ar 
bout al Inditments, the Fury. quly 
ſays, aither it'strue, or we know z0t, 
and never that X # zot-true , which 
ſhews, if they be, doubtfull, or pat 
fully atisfied,; the Indicments gat 
be. Endorſed , not; , Billa.vere,, we 
know. it.is'trae,. but [en0ramwr, we 
do not know'\.it is true.. And. the 
Law doesnot put i uponthe Grazd 
Fury to ſay the Bill its not; true, if 
they do not find it, thoyughdoesput 
it upor;them-to ſay-;poſitively, the 
 Biltis trve, if «hey figd-it, and fo 
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te 


encourages-the/tindmgTadiAments 
Ienoramus. © Fortefe. ſays, It's bet- 
I ter Fwenty- ill Men were unjuſtly 
I faved;than one wuſtly. Condon, 
OJ ed, 62,,. Kor, Mergy and-Piry-tson' 
Y the onesfide;,byt.en the other In- 
[] juſtice and,Cru«lty, Says Brador, 
1 Tutivs eff reddere rationem uti jeri- 
cordie quam Ftgicii, ©; Te's ſafer giv- 


oufto, than Kherwiſe, i.Fhe Saxons 
i doubtful Caſceganly Appealedto 
God-tr Diſtpvery;and letr all only 
to;-himy 2is., here the Caſe was: 
doubtfitl, if Guilty-or not, or clear 
ang: manifely Pycoks wanted, they: 
had-four-ſorts:of Tryal, Spec" Sax. 
Lt :Firſk, Kawp-fight, or by Bat 
fel. Secondly, Fire-Ordeal, by 
ho[ding' Gd-hor Tron m his Hands, 
orwalking bare-foot over it. T hird- 
ly; Fotrwater-Ordeal , by pptting 
one's Arms upto the Elbows n 


ſcething hot water. Or, Fourthly, 
| Cold 
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1ng:an: Arcatatref ong's being Mer-. 


he. 
” 
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C old WinadDrited by caſting one 
wa 19t0- —N a 
"ook *with a Ropeunder 
x,S, Joi Lord Lord Has fois Arms, Wicks. 
tas Calleionss - © of the” three laſt 
were uſed, one or other of "then, 
where the Party was more vehe- 
mently ſuſpefted ; Veriteganus and 
others. *Bnt Pope Stephen the 22. 
by his Decree utterly aboliſhed 
them all, and afterwards ſo did the 
Parliamerit , 3 DB. 3. Memb. 
Judging it morefit the Party Thoul 
acquitted than proſecuted where 
the Caſe wasdoubtful. So thatone' 


miſſtknow beyond all doubt; before 
fay Billa wera, elſe fay' Igworamar 


__ whichisin Eve, we doubt, we 


do-not know, weare not certain if 
it be true. Paribus ſententiis rens 
abſolvitur, Inſt. 4. 64. ' And fays 
Brit. If a Fury doubt at any time, 
they muſt find for the Defendant, 
245, £30, 136, 219, 213. Judge 


rebert 


z..was. Hanged. for. Judging 


one {0 Death,where the Fury were 
doubthl incheir Verdi Mir. 298, 
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Freber 


Anciently if a Jury Indicted an In- 
Ne” fo might be im- 
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font honticides de_volunt, faux Ju- 
rours. &.ceux que Enditfent fauxe- 
went, Jators that falſely Indic any 
one, be guilty of wiltully killing 
Men, . Mir, 34,36. They ſhall be 
reputedand adjudged Infamous,and 
ſalfer .Corporal. Puniſhment, that 
find. an Indictment againſt an Innoz 
cent-Perſon, ibid. 251, 252. 254. 
£6, Orifan Innocent Perſon be 
adjudged to Death, &c. if they 
cquld bave holpen it, zbid. 255. An 
Appeal. lay againſt a Jury in ſuch 
oh ibid. 136. * Brit. 14,137,237. 
If they any wiſe offend ſo,1gnorant- 
ly ;. yet this excuſes not at all, un- 
lels - could not poſlibly know 


' better, 
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better, 34. 259.,Ahd- neghiverice 
in or\ knowing ves 0 
fault the wot", 7651. And+ the 
greitteſt Oracle pFour Laws,'Co.'T. 
Ti 5; 39, 45, 94, 243, "Fat; Phi 
whatever wagk we 19 et; uh 
altered (AQ of Parliament; w! 

this never was. Whereas on the 
Other fide, tf a Grand Fary/do not 


find the Bill apainſt any Gre; there | 


-catt be no harm theri-to/any-boty; 
Hut atother Indictment may: fome 
-other time be brought when-there's 
better Evidence, or a worle Fry, 
For though one's Life, ec. ſhall 
= but 'once oy ,* Or Of! 
*Fryal before the ' Pettp<Frry,it 
\ Y' Thonſand - times belinithe 
and Fury," for they never fay the 
Party 1s not Guilty,but at moſt on- 
ly fay Ienoramus, asaforeſaid. * 


"Any. thing any Jury does, ought 
to be, @Pnoddam Plato, Irke 
+ what 
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what they 1aid their Hands on, ta- 
king their Oath. * When they write 


Billa'wera on an Indiftment, they 


wndeniably compare the” truth of 
the contents 'therein'to the truth of 
th& Goſpel, - arid this upon'' Oath! 
Thas ohe 'would admire -how 'it 
comes to-paſs , that they ' of ''the 
Grand Fury thould often hear-buy 
one fide. Their Oath, ifs appas 


refit; is againſt this: - It fays, Prc- 


ſent the: whole Truth, not! conceal: 
ing or omitting any ' part. of-' it '; 
which implies as well all one fide 
caninform them as the other. . And 
ſoappears by leſs ſtrong Caſes far, 
An  Artaint + lies againſt a Fwy 
(wearing to well and truly Try 
theifſue between the Parties) when 
every word of the Verdi may yet 
betrue, only it 'not being the whole 
Truth. - As if one having had com- 
mon appendant-:rime ont of Mrid, 
bring an Aſhize' of the 'Common, 
| making 


| 
| 
| 
| 
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making his Title that he hath had 
Chou: Getking of the Avpon 
* (without | - 
dency) and the Fur nd fo 
him. For thus he ſhould elſe have 
Common in groſs, when his Right 
or Title isnot to ſech, but to Com- 
mon Appendant, F N B. 107. a.' 
2o0 E. 4. 17. 49 H. 6. 17.. $ 
one having had a Rent in Fee, as || - 
Foreſter of ſuch a Foreſt; rime out | 
of Mind ; in an Aſlizeforit, makes 
Title by ſaying he had a Rent out 
of that Land, time out of Mind, 
&c. (without ſaying, as Foreſter, 
&c.) and the Jxry find forhim, for 
he hath not had the Rent by Pre- 
ſcription, as muſt be underſtood by 
the Claim and Verdict, as afore- 
ſaid, bid. b. Co.5. 78, 79. So 
that it is not enough for a Fxry to 
dy the Truth, butthewhole Truth, 
though too no ſuch word as this of 


whole Truth, be mentioned in the 
Oath, 


Englith Juris. 


ties ? It Gays, :Tou ſball diligently 


Exgquire,, &C: not by halves, or but 


hearing one: ſide only. It's a Max- 


ime, Lat » tatuit  aliquid | parte in- 


audita' alters aequum licet ſFatuerit 


baud *equnus faerit. He that Judges 


or determines any thing when but 


one : {fide only ' 1s heard, does unjuſt- 


.ly ; And the Judgment, or Deter- 
* mination, though 1n it felt be never 
ſo juſt or right, yet {hall he no wiſe 


be accounted a Juſt Judge, &c. Is 
tt not a common ſaying, Oe T ale x 
-g00d, while another «' told ? One at 


this rate might be Indifted for a 


Cut-purſe , when bur .an Honeſt 
Glover ; ſo might Surgeons, She- 
rifts;, Bailiffs, Jaylors, Hang-men, 
zAttorneys,. &c. for but doing-what 
'belongs to their ſeveral and reſpe- 

E . tive 


W_- 
:Oath;-/+ It: proceeds, and. ſays, and 
wot hing: elſe but the: Truth, which 
-how/ can poſiibly,, or any Jury-mar 
be fatished in, ynleſs hear both Par- 
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Qive Profeſſions, as the matter may 
be managed, and yet ſaying no-l 
thing but Truth neither, - only//not 


the whole Truth. , Is there not-in 
all Determinations elſe, the Hearer 
and Defendant as well as' Complai- 
nant ? Thus erred Judah the Son' of 


M 


| 


Jacob, in Judging Thamar - to be | 


Burnt, upon Report, when {he was 
unheard, Ger. 38. 24, 2h, 26. 'S0 
was Joſeph falſely accuſed of Lying 
with his Miſtreſs, and caſt into Pri- 
ſon, Ger. 39. 19, 20. So was Me-+ 


phiboſheth taKely Acculſed- by Ziba,' 


and deprived of all he had, 2 Sam. 
16. Which being all Preſidents, 
and Damned in Scripture, muſt, or 
ſhall any one be fo hardy as toem- 
brace and follow them now ?-Ei- 
ther one's Guilty or not ; if be, let 
'him yet have fair play for his Life, 


| 


4 


| 


&c. If not, why ſhould he then 'be | 


Indicted ? So: that,- why ſhould he 
not be heard ? Elſe one's Condemned 
firſt, and heard after ; or indeed, 

Hanged 
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Hanged firſt, and .Tryed after, or 
little leſs. The true intent of the 
Law herein ſeemsy as if Men were 
to.-þe handled not thus, but that the 
Defendant ſhould be heard at firſt, 
that if he then could give fatisfatti- 
on, &c. he might be at no further 
trouble, &c. And if he could not, 
that he ſhould have ſuch trouble, 
&c. and having notice thus, might 
prepare himſelf the better, and fo 


not be {urprized at the final and con- 
cluding Tryal, or have any colour of 


pretence that he was ſurpriz'd, or an 
wiſe unprepared at this final Tryal. 
This method being moſt honourable 
for the. King and the Law, and alſo 
moſt ſafe for the People. And the 
Reaſon why it was ever otherwiſe, 
ſeems barely a Reſult of ſome Arti- 
fice of the Clerks, to get themſelves 
Money, impoſing on the Jurtes ; or 
from this, that Preſentments- bein 
made without , the P Na, 
therefore the Jury thought they 
E 2 might 
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might find an Indi&tment likewiſe. 
Whereas they ought always to di- 
{tinguiſh'; for 4 Preſentment is on 
their own knowledge, when they 
know all the whole matter, even 
what the Defendant can fay for 
himſelf ; but an Indictment is. found 
upon Witneſſes, which tell their 
tale to a hairs-breadth, &c. as makes 
the moſt for the ſide they are pro- 
duced of, And at length, after 
ſome few Preſidents, it has now 
grown into Practice, Dato ano 
abſurdo mille ſequuntur. All can 
be pretended why it {hould- be ſo 
now, 1s but Practice and Preſident. 
And when it's againſt Juſtice, a- 
againſt Truth, ' againſt. any ones 
Judgment, ſure one ought rather to 
CorreCt than approve of, or follow 
fuch Practice or Preſident. At leaſt- 
wiſe, a Grand Jury ought hear 
both- Porties, it preſent, or caſily, 
er' conveniently tobe heard. 
_ It 
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- It would likewiſe amaze one to 
ſee how the Clerks, 'for their gain, 
or others for other Ends, have often 
prevailed with Jurors to find a Bill 
true, &C, -wheh in all the Circum- - 
ſtances of Aggravation, or molt of 
them, falſe, if not in the Fact it 
ſelf ; and thoſe Circumſtances too 
altering the very Fact as alledged 
about as much as white Feathers 
would a black Crow. 

Conſidering how true Preſent- 
ments , Indikments , and Verdicts 
ought to be, and that the whole 
Truth, and nothing but the Truth 
muſt, or may be in them : That 
the ur) undertake the Bill 1s alto- 
gether true, not only as to the ſ{ub- 
ſtance, &c. or in general, but even 
1 every particular, all the Circum- 
ſtances, Aggravations, and every 


individual word ( for if it be not 


true i the leaſt weparh it's not true, 
Þ* rp but 
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but falle, and Perjury. ) Stavf. 
ſays well, f. 96, Þ De fajre bon En- 
ditement eſt "requiſite a conuſtre & 
daprendre que fera dit Treaſon ou 
Felony ou non. To perform the 
Duty of one on the- Grand Fury, 
it's neceſlary to learn and know 
what's called Treaſon, what Felony, 
&c. and what not : Hence alſo one 
learns, one muſt not in an Indict- 
ment, &c. call, or ſuffer called 
Felony, Treaſon ; Man-{laughter, 
Murder ; nor one Crime by' the 
name of another : Or mention, or 
ſuffer mentioned, words ſpoke, or 
things done, . other or after another 
manner than really and truly were 
ſaid or done; and therefore . the 
Judges give the Grand 9 to this 
day their Charge ſo di og nan, 
particular, and directive of all, and 
all manner of the ſeveral Crimes, 
their Natures. and how tg call 
them, Fu "= 


When 
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When the Clerks draw an In- 
dictment, Information, &c. they'I 
not- only alledge and inſert in it the 
very Fatt, &c. one 1s accuſed of, 
. but craftily, and full of -Art ſtuff 
and load it, into the bargain, wirk 
ſeveral fiftitious and fleigh allega- 
tions of their own, to {well up, 
and aggravate the matter ; as Cir- 
cumfſtances of Malice, or deſign, 
&c. in the Party when did the Fact, 
ſpoke the words, &c. So. that 
ſometimes from a Mouſe, a Moun- 
tain ; from nothing, 'or what's in- 
conſiderable, it will in ſuch a dreſs 
ſhew and ſtrut like a Giant, , a Mon- 
ſter, &c., And all this, forſooth, 
they*l call matter of Form, and then 
endeavour 'to perſlwade a Jury, if 
they find the chief matter, or that 
part which they*l call the matter of 
Subſtance, true, they mult of courſe 
find. all the reſt which zhey Þleaſe 
to call matter {of Form, true alſo. 
E 4 
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This uſual way of wording. IndiCt- 
ments, 1s fo notorious, dangerous, 
hurtful and grievous, that ib Tſeve- 
ral” times, and in all.Ages has been 
complained of by all Perſons what- 
loever, except the Cherks and Pro- 
fecutors themſelves, whiilit Clerks 
and Proſecutors. It has been a 
Complaint - in and of Parliamear, 
\ by King, Lords, and Commons. See 
4 #1. 4. c- 2. '37 H. 8. c.8. Thi 
15 that whereof may be ſaid,- as was 
in Courtin Hertſey's Caſe, Aliquid 
creare ex nihilo malum , Diabolicum 
eff. Irs the part of the Devilhim- 
ſelf to make a {mall fault ' be, or 
ſeem a great one. But” no Com- 
plaint, no. Argument will, or can 
prevail with a Covetous Clerk get; 
ting Fees, or a Malicious Proſecu- 
tor troubling whom he-has Envy or 
Malice againſt, to deſiſt their Ad- 
vantage. And as the true Circum- 
ſtances of any Crime do always, or 
moſtly 


A 
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moſtly aggravate or alleviate it, and 
all thoſe ſuggeſted thus by the 

Clerk, if the Bill, &c. be found by 
the Jury ( though pretended only 
matter of Form ) become thus as 
true, and the Judges muſt adjudge 
a Puniſhment accordingly, as it all 
were really true : Thus 1s a Trap 
ſet to catch the Jury and Defen- 
dant ; the Jury -to Perjure them- 
ſelves, and wrong the Defendant,, 
and the Defendant to be. 2djudged' 
of a Crime, when perhaps, guilty 
of none, or at leaſt of a worſe 
Crime than truly he is A TJury 
therefore ought hirſt confider, as 
aforeſaid, if the matter of Subſtance 
or chief matter be Criminal at all ; 
and if be, then if conſiderable : 
And 1t be not Criminal, or con- 
{iiderably Criminal in it (elf ; then it 
the Circumſtances, as. alledged, 
make 1t ſo; and it not, then to re- 
ject 1t. It it be conſiderably Cri- 
E 5 minal 
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minal with os without the Circum- 
ſtances, then conſider if you know 
it of your ſelves, or by Evidence be 
latished it is true, both it ſelf and 
the Circumſtances : If the matter it 
ſelf be not true, you rejeCt the Bill 
{ for where's no body is certainly no 
ſhadow : ) If the matter be true, 
but the difficulty be about the Cir- 
cumſtances; then conſider if they 
be material; if not, you find the 
Bill ; if be, then conſider if they be 
conliltent, or the matter will bear 
them; if not, then reject the Bill, 
&c. _ or at leaſt ſtrike them out of 
the Bill,” &c. If be, then conſider 
if they be true on your own know- 
ledge, or by the Evidence given 
you ; if be, then find the Bill, &c. 
if not, they muſt be ſtruck out, or 
the Bill return'd Jpnoramus, &c. As 
for Example, The matter mult be 
_. Criminal and conſiderable : This part- 
ly appears before ; but further, 'Sup- 
poſe 
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poſe- the Apprentice of 4. get a 
Woman with Child, and ſecretly run 
away upon it, and 4. procurea War- 
rant to Apprehend hymn for it : But. 
B. a ſtranger knowing of the War- 
rant, Lodges, Comforts, and Aſliſts 
the Apprentice in unknown places, 
that the Warrant can't be ſerved ; 
the ſtranger is not puniſhable, x5 
Jac. B. R. Vanughau's c. It a Com- 
miſſion be granted to two, and one 
of them execute it alone without 
the other, and accordingly Fine peo- 


*. ple, &c. yet no Indictment lies, for 


it was Error of Judgment, 27 Aſſ.23. 
It one ſay toa Juſtice of Peace, Ex- 
ecuting his Office at his Houſe, &c. 
and not 6n the Bench, certain ſ{can- 
dalous words touching his Office of 
Juſtice, yet he may not be Indicted 
tor it, Hidesc. Trina 11.C.1.B.R. And: 
ſo was Sir Sackfields c. theſe: 
being all inconſiderable faults. And' 
as to whether the Circumſtances, or 
other: 
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other matter than #he Principal be 
material or not. Thoſe words :or 
parts be only words of Form, and 
but thoſe only which are neceſſarily 
implyed, as that if the Principal or 
the reſt be: true, theſe mult be. ſo 
roo, and can't poſiibly be otherwile, 
and thus -become needleſs to be pro- 
ved, being before proved, as and by 
the neceſſary conſequence of the 
other Proot; ſo he that proves a 
thadow, proves alſo a bbdy, ſince 
there muſt be a body to caule it: and . 
thoſe.words be material which may * 
cauſe a ditterent Judgment or Pu- 
miſhment, or that aggravate -the 
fault, make it greater, of another 
nature, or any wile alter* it, and: 
therefore are not to be -preſumed, 
but muſt be proved. The Jury 
muſt obſerve allo rh-ther conſiſtent 
as an Indictment of or for Felony, 
ſaying, that one ſuch a day Felont- 
etiily cut down {fuch Trees, and'car- 


ried tkemaway ; or with Force and 
Arms 


\ "3 
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Arms fuch a day cut down fach and 
ſuch Trees, and Feloniouſly carried 
them away ; this 1s inconſiſtent, for 
Felony can never be abour ſtanding 
Trees, Indi&#.4. So of growing Apples, 
of Houſes, - or any thing fixed to the 
Free-hold,: But all it can amount to, 
is only - Treſpaſs, unleſs: the falling 
appear by the Indictment to he one 
time, and the carrying away, ano- 
ther. So if a Mad-man, a Child, 
&c. which have no diſcretion, be 
faid to do things maliciouſly, or de- 
ſigning any thing, . this 15 1inconſi- 
{tent or impolible, in as much as 
no Malice or Deſign can be in fuch. 
If mece ſſarity implyed, for if be not, 
they'' muſt be proved,  &c. Every 
Twiy mult go by provata, what's 
proved, as well as alk;ata, what 
is only alledged. Where onc's Ac- 
culed of -knowingly keeping a Dog 
wont to worry Sleep, &c. the 
knowledge muſt be proved as well 
as the reſt, Cockram and Davies, c. 

B.R 
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B. R. 17 C. 1. So the Lord Shafts- 
bury, when ſued Lord Digby fot 
maliciouſly {peaking ſuch and ſuch 
words, he proved the malice;as well 
as. words. If one pleads a - Feoft- 
ment by Deed, and the other denies 
it, it. muſt be proved to be, by Deed, 
Co.L.281.? So if one be Indicted 
of Myrder, as that he with Malice, 
Fore-thought, killed ſuch a one, the: 
Malice fore-thought muſt be pro- 
ved; for in theſe Caſes the killing 
might be'either þy chance, as the 
glance of an Arrow, 8c. by giving 
Phyſick, by a Champion in Tryal 
by. Battel, by a Hang-man doing 
his Office, or by ene on Compos 
meutis, &c. In which Caſes 1s' no 
Malice, and therefore the IndiCt- 
ment not to be found : So the words 
might be {poke in Jeſt, or a Thou- 
ſand other ways, and not malici- 
ouftly. So one might keep ſuch a 
Dog, and not know he was ſuch, 
and: 
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and the fault would then be' none 
at all in him. The Law alſo may 
ſeveral times be broke in the letter, 
et without any fault, if the intent 
of the Law be not broke : As when 
things are done to avoid a greater 
inconveniency, or by compulſion, 
or for neceſſity, or by involuntary 
Ignorance, .&c. And in theſe and 
ſuch like Caſes the Party ought not 
be Indifted, though the matter be 


true in it ſelf. The Romans had a 


Law, He ſhould dye that climbs 
over the Wall in the Night ; yet one 
doing ſo to diſcover their Enemies, 
was by the Senate adjudged Inno- 
cent, and Rewarded. So it's Law- 
ful with us to pull down another's 
Houſe when a Fire happens, or in 
time of War, to prevent a greater 
Miſchief. So one being to appear 
to a Writ, but hindred by Floods, 
Sickneſs, &c. does not, he is Ex- 
cuſed: One forces and uſes one's 


hand 
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hand to kill a third Perſon, he: is 
only Guilty-:, So an Infant, or -one 
"208 {ane memorie, kills another, it's 
excuſable. So that where any FaCt 
or words in an Indictment might 
be as well under any of theſe Cir- 
cumſtances, as what other the 
Clerk or Proſecutor is pleaſed to 
alledge, theſe alledged muſt be. pro- 
ved, tor it's plain, are not neceſſa- 
rily implyed. And yet if a Man 
ſhould do any wiſe thus, the Clerks 
will draw up the Indictment or In- 
formation as if none of theſe Cir- 
cumſtances were .in the . Caſe, but 
that it was Maliciouſly in contempt 
of the Laws, &c. So it ſeems hard 
a Man ſhould be. Hanged for ſteal- 
ing under a. Neceſſity, where the 
taking is upon abſolute neceſlity in- © - 
deed, and 1t's not the parties fault, 
but misfortune, he fell into ſuch ne- 
ceſity: And eſpecially if the Party 
whom the taking is trom, have. not 
the 
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the like neceflity for the ſame thing, 
or-the Perlon that takes be very 
Serviceable or Prohtable to the 
Kingdom or Common. good, &c. 
yet he mult be, though the thing ſo 
taken be not of the value of 13 &. 
it the Jury agree he aid it Felont- 
ouſly ; whereas one guilty of Per- 
jury, though does one a hundred 
thouſand times more harm , ſhall 
only ſuffer an inconfiderable . Re- 
buke: And why ſhould a Jary 1n 
this Caſe find it done Felonioully, 
this was -done under Force and Ne- 
ceſſity, to. preſerve a Man's Lite, 
&c. inſtead' of an Houſe, &c. and 
what's ſaid Felonious, muſt be, fel- 


; leo animo, with an ill affefted Mind, 


with a Mind not barely to do the 
_ but- an itching allo to do mul- 
chiet ( only this itching indeed ſhall 
be preſumed, unleſs cauſe appear to 
the contrary.) As if one takes a 
thing out of anothers poſſeſſion, 

claim- 


| 
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claiming it with ſome colour as his 
own, &Cc. this 1s adjudged no Fe- 
lony. Why ? for not done -with 
any Felontous intent, as appears by 
his claiming, &c. $o the like ſteal- 
ing, as aforeſaid, was not for mil- 
chiet-ſake at all, but for neceſhty, 
&c. Thus David, againſt the Law 
took and eat that Bread which was 
provided for the Table of God only, 
Exod. c. 29. 1 Kjngs 21, Our Sa> 
viour and. his Apoſtles plucked oft, 
and eat the. ears of another's Corn, 
Mat. 12. And he, becauſe he had 
need of an Aﬀle, took that was none. 
of his but anothers ; and had Laza- 
rus, ready to periſh, taken -Dzves's; 
crumbs n—_ his will, &c. yet it 
ſeems he had no more ſinned than 
he miſ-behaves himſelf, that does 
what the Lord -bids, and the Stew- 
ard forbids, under the Rules atore- 
laid. A Fury therefore not obler- 


ving the Rules aforeſaid, gives a 
Verdict 
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VerdiCt not only againſt the pre- 


ſent and immediate Defendant, but 


alſo in him even againſt David, 
Chriſt, &c. repreſented thus. in his 
Caſe. In the Civil Law ( that of 
the Admiralty particularly) it a 
diſtreſſed Ship takes water by force 
of another where is plenty, it's no 
Theft ; becauſe of the neceſlity,. ſo 
adjudged ſeveral times. If an In- 
didtment mention one Seditioully, 
and deſigning to diſturb the Go- 
vernment, and to withdraw from 


' the King the love of his Subjects, 


faid of - him ſuch and ſuch words, 
here the words *might, perhaps, be 
ſpoken within the Privitedge of Dit- 


courle in Parliament, or in a Jocu- 


lar way, or Ironically, when one 
means the contrary ; or by way of 
Suppolition in Argument, or when 
one meant a contrary thing or no 
harm at all; and: this perhaps too, 
explained at ſame time in other 
words, 
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words accordingly, or the words 
in the Indictment be but part of the 
Sentence, &c. or tranſpoſed , or 
lome how. elie altered. . So, if a 
Complaint be, that one falfely and 
mal:cioully, and withal deſigning 
to break his Credit, and ruine his 
Trade,called ſuch a one a Bankrupt ; 
here, perhaps, he was a Bankrupt 
then, or no Trades-man at all ; 
there{ore in theſe and ſuch Caſes, 
the Circumſtances alledged being 
not 1implyed neceſſarily, though the 
Fact or words were ſpoke, they muſt 
be jooves. But to inſtance ſome 
Cales adjudged by the Judges them- 
ſelves : If -.4. bring an Appeal a- 
gainſt B. and B. is after acquitted ; 
I B. Indict 4. for ma- 
icioully, &c. bringing the Appeal, 
the Indictment —_ not be ns if 
B. were before Indicted of the ſame 
fault he was after Appealed againſt 
for, becauſe his being —_ 
ore, 
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fore proves there was at leaſt co- 
lourable Reaſon why ' the Appeal 
was brought, and not Malice only, 
Coron. 178. 40 E. }. 42. A Sur- 
geon was Indicted, for that he by 
negligence in Curing one's Hand, 
maimed it ; the negligence mult be 
proved ,. 48 E. 3. 6. 11 H.6. 18. 
So in Actions for words, which 
holds the ſame Law as in IndiQ- 
ments, &c. A. ſues B. tor falſely 
. and maliciouſly: calling him, being 

an Heir, a Baſtard ; Action will not 
lye, if B. pretend himſelf Heir, for 
then it was not maliciouſly, but 
only: as 1t were 1n order to get or 
claim the Land, &c. And it's Law- 
ful thus to {lander another, juſtify- 
ing one's own Title, Co. 4.10. So 
Moltoz ſues Clapham, for that a Suit 
depending between them, upon 
reading certain Aftidavits in Court, 
Clapham openly then and there 
tallely and maliciouſly faid, there is 
nor 


94 A Guide: to 
not a word true in the Afadavits, 
and that he would prove it by 40 
Witneſles ; here the words, though 
were agreed falſe, yet being not 
{poke maliciouſly, but out of other 
elign, as in his defence, &c. as 
aforeſaid, Action does not lye, B. R. 
14 C.1. Rot. 459. So a Counncel- ' 
lor calling one: a Thief at a Tryal, 
the like ; tor it's not malicious, &c. 
if material for the Cauſe he mana- 
es, Montagues c. So where. A. 
ays to his Friend B. that C. hath 
the French Pox, therefore adviſing 
him not to keep him Company ; for 
ſpoke as Advice to a Friend, and 
not malicioully, James and Rudley's 
c. 4O, 41. El. in B. And thus is 
further ſeen the Cauſe and Occaſion 
of ſpeaking words, or doing any 
thing, muſt be conſidered as well as 
the words or Fat : And ſays Coke, 
This is a Gezeral Rule, Co. 4. 14, Al- 
ſo it's another Rule, All —_—_— 
Fa 
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Fact :or word, ought in conſtructi- 
on to be made. the leaſt -of poſſible. 


Yerba accipienda ſunt in mitiori ſen- 


ſu. Words ſhall.be taken ſpoke in 
that ſence which is moſt innocent, 
&c. See of this ſeveral Examples, 
Co.'4. 17.” Hob. 473:'.C.-4. 19. Co. 
4. 13. for the Law will preſume In- 
nocency further than down-right - 
proved, as aforeſaid, to the con- 
trary. And if Jwries ſhould not 
* be:cautioys, as atorefaid, one might 
* be Indicted, &c. for ſaying {he 
* Kite is a fit Man to Govern, or for 
*any thing in the World. Suppoſe 
© A. be Indicted for maliciouſly, and 
*mwith a: Deſign to withdraw the Kzng, 
* Subjetts from their ane Allegiance, 
* &c. ſaying, The Kzjng is a fit Man 
*to Govern, and A. ſhould be found 
*Guilty of it, becauſe he {aid thele 
*words; A.. would be in a ſad caſe, 
* the Judges muſt give Judgment, as 
*1t the we-ds were ſpoke Ironically, 
* Or 


96 A Guide to" © 
©or in a contrary: fence 'than' thei 
were, tor- ſo the Ctreumftances'al- 
©ledged import, ' though be © forind 
* of conrſe, If. a Fury find ' an In: 
dictment, &c. with the word -felo- 
rice init, they find' one » Guilty 'of 
Felony, - be the Fatt .what- it will, 
and {0 asa Felon the: Defendant muſt 
{uffer: So alſo if the word prodito- 


. rie, for High Treaſon ;*and why 
"may not they. as juſtihably find 


theſe words of. courſe, as other not 
neceſlarily implyed ? Where an In- 
dictment, &c. is grounded upon a 
Statute, then every little word muft 
be proved that is alſoin the Statute, 


though ſeeming implyed, or: little 


more than immaterial ; this all a- 
gree. For want of theſe; and ſuch 
like Obſervations, one T ho. Burdett, 
Eſq; was Condemned, Hanged, and 
Beheaded at Tybarn in Ezward the 


. Fourth's Time, when the matter 


proved was only, that he being 
abſent, 


_ C 
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abſent, the King. Hunted in his 
Park, ,, and. killed a white Buck, 
which Mr. Burdett fancied above 
the reſt; of his Deer, and that Mr. 
B#raett hearing of this, wiſhed the 
Bucks Horns in his belly that Ad- 
viſed the King ſo to do, Speed's Hiſt. 
700. - Much like was it alſo with 
one Walter Walker, who was Be- 
headed in Smithfield, Anno - 1476. 
when all proved againſt him, was 
only, that he ( Living at the Sign 
of the Crown in Cheapſide, London 
ſaid to his Child, to pacifie him 
when. he cryed, Peace, peace, Child, . 
thou ſhalt be Heir of the Crown. 
But who can open ſome Jury-mens 
eco ſee _ like an = led to. | 

e Slaughter they be impoſed upon, 
and —_— to ths a of Dos 
Lives, Fortunes and all that's dear 


| tothem: though by their Example 


too of Afting thus they make Pre- 
lidents, and give countenance ta 
F after | 


4 


* 
% 4 
. 
= 
- 


OO O—_ 
—  — —  _ c—  — — 


_— 
— 


I 1 


98 A-Giide' to 
after Juries to be like themſelves, 
and conſequently expoſe and 'render 
themſelves, they know not - how 
ſoon, in the ſame predicament, and 
to be Puniſhed as the Criminal was 
they Pumſhed. Or by the Evidence 


given you. © Evidence is only ſuch 


<Teſftimony that makes ſomewhat 
* relating to the iſſue or matter in 
<.queſtion clear, manifeſt, and plain 
*to the Jury ; hence- ſays Coke' Lye. 
283. Probationss debent ' eſſe eviden- 
fes CF perſpicue. And thus 15 1t; all 
the Witneſſes or Teſtimony in the 
World of things 1impoſlible, repug- 
nant, inconſiſtent, &c, can be no 
more than b.r2 Teſtimony, and can- 
not any wiſe amount to, or'- be 
called Evidence. "Herein the PJary 
mult conſider the Credit and Au- 
thority of the Evidence, and the 
matter or extent of what is 'Evi- 
denced. Firſt, If the matteg pro- 
ved amount to ſuch plain and full 
Proot 
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Proof as is required. An Indift- 
ment laid again(t three: Perſons may 
not be. found againſt all three, when 
the Evidence 1s only againſt one or 
two of them ; nor if laid againſt 
one-Perſon for three faults, may it 
be found againſt that one for all the 
three matters, when but one or two 
of them are proved ; nor when the 
Evidence is but to part of a matter 
or fault, may -the Indictment _ be 
found for the whole ; but, as afore- 
ſaid, . all found: mult be proved. In- 
dictments, &C. as aforeliid, brought 
upon, or referred to any Statute, the 
words of the Statute mentioned 1n 
ſuch Indictment, &c. mult. be. pro- 
ved very. {trictly, even to a tittle ; 


the Proof muſt hir the Bird in the 


Eye. As ohe Indicted on the Statute 
for malicionſly diſturbins a Miniſter 
at Divine Service, every one, of 
theſe. words mult be proved .; ſo 
for wilfnlly and corruptly forſmearirg 

F @ One's 
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Oxe's ſelf; ſo for one's gain keeping 
4 Gaming-Houſe. But 1n other Ca- 
les, as at Common Law, if the' proof 
and' words in the Indictment, 8c. 
difter either in the '»2atrer, or the 
form, or manier inconſiderably, or 
{0: as the difference be not ' fome- 
what conſiderable or material, as 
aforeſaid ;* ſuch is indeed no diffe- 
rence in Law, nor by the Jury to 
be taken as any. In the matter, as 
in a Complaint for thefe words, B. 
is a maintainer of Thieves, and. a 
ſtrong” Thief himſelf”; here the * word 
ftrons, fignitying little or nothing, 
need not be proved ſpoken, Dy. 21. 
But it the Allegation'' and 
Proof materially differ, otherwile'; 
as for theſe words, If B. might 
have hu will, he would fill all the 
true Subjects in England, azd © the 
Kzng too. Now, the Proof' being 
that the -defendant ſaid, I think iz 
' myConſcience that if B. eFc. the beſt 
| Opinions 
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Opinions 1n this/Caſe ate, that this. 
is -aot... ſufficient Proof; for the 
words alledged are more poſitive 
andabſolute, and move Credit more 
in one's. Ears than thoſe proved, and 
{o-are not in effect the ſarhe, but ma» 
terially differ. So of theſe words, 
B. procured eight or ten Witneſſes 
of” his. Newhbours to Perjure them- 
ſelves, the Proof being only that 
the Defendant ſaid, B. had cauſed 
eroht or ten, &c. This is no prook, 
for one may be a Cauſe, and yet not 
a. Procurer, there being remote 
Cauſes, cauſa ſine qua non, as well 
as others ſo nigh, as that. of procu- 
ring. Such a Cauſe as this B. mght 
be, though only Plaintiff or De- 
tendant in a Suit, for had there been 
no.Suit, there could be no Perjury: 
And the moſt favourable and 1nno- 
cent ſence of words 1s to be taken 
and no other.” As for the manner 
An Indictment being for Murder b, 
F 1 Poiſon , 
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Poyſor ; if. the Proof be 1t was wot 
by Poyſon,, but a Weapon, Burning, 
Drowaing, &c, this will not do; 
for the manaer proved 1s of another 
nature proyed than alledged ; but 
if the difference were only thus, 
that the Poylon alledged were of 
one ſort, and that proved of ano- 
ther, this being immaterial ( Both 
agreeing it was by Poyſon ) the 
Proof- may ſerve. So Murder. al- 
Idged to have been-committed- by 
a Dazver, the proof being 1t was 


by.a Sword or Bill, =_ ſerve ; but 


proof by Pozſoning will. not do.. 'It 
an Aſſault and Battery be alledged 
ro have been at A. the proof being 
it was zot at 4. but B. may ferve, 
provided the- Offence. be neither 
greater or lefler, whether commit- 
red at 4. or B. But it the place 
alledged aggravate the fault, it's 
vtherwile ; or if both places be not . 
io the ſame County. So of the like 

difterence 
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diference in time alledged and pro- , 
ved. Nov, as to the Credit ang 
Aurhority of what is Witneſſed : 
{It's, no proot or Evidence'to a Jary, 
*which is againſt their own know- 
* ledge, nor any other but that on- 
ly which confirms them in what 
: id know, or acquaints them with 

* what did not know. The only 
Reaſon, ſaid my Lord High Stew- 
ard at Lord Corawallis's Tryal, why 
a Priſoner is allowed no Councel mn 


matter of Fa&, or in any thing but 


matter 1n Lay, when Life or Mem- 
ber is concerned, is only this, The 
Evidence wheteby he ſhall be Cons 


' derned', ought to be ſo plain and 


evident, that all the Cn in the 
World may be preſs aned able to ſay 


 wthing. againſt it, or in his Defence. 


Nothing ought ſo much as raiſe 'a 
ſuſpicion , lays Horze , but what 
comes from 9rave and good. People, 
thoſe which be Credible, and- heed 

F 4 what 


b 4 5 4 OSA 3 : ; | * 41 
'- To4 A Guts 45 


what they fay, Mir 200.  And'not 
from others, as il|-tongued, ill-diſ- 
poſed, &c. People, Bra&#. Brit. Stanf. 
*The great Lord Coke fays, of old 
©time ( as yet, ſays he, indeed it 
© ought to be ) Any Indictment was 
© not to be found but on Credible 
© Witneſſes, and plain and direCt 
< proof ; and never upon” Probabili- 
"ties or Inferences, &Cc. Izſt. 2. 384. 
The Famous Montagne, p. To4o. 
fays, 4 tuer les pens i faut un clarte 
bien lumineuſe & nette. And the 
Lord Coke, Inft. 3. 25. It's moſt ne- 
ceſſary, as many hold, there ſhould 
be two good Witneſſes produced to 
the Grand Jury to prove every In- 
dictment. *And the Proof, ſays he, 
ought to be wore clear than Lighr. 
Every Jury muſt always remember 
they may preſume nothing but Tz: 
' mocency; and Innocencyh, fc. they ought, 
unt!l the contrary proved. Of pre- 


fumption and Argumentative Ver- 
dicts, 


dicts, &c. finding, one Guilty, there 
be ſeveral very fo Examples. - One 
the . Lord Coke tells of, is, There 
betns two Brothers, one dies, leau- 
ing an Eſtate and an only Child, the 
other Educates it , and one Night . 
Correct ins it, it cryed, Good Unkle, 
do not kill me, and next Morning it 
was gone no body knew whither. - 1 his 
Brother is Accuſed of its Death» up- 
on Evidence of the matter aforeſaid, 
that he beat it, it was Youn#, about 
Nine years old, it cryed, as afore- 


ſaid, it was never heard of ſince, and 


that the Unkle enjoys an Eſtate by 


is. The Tury find hin Guilty, and 
he was Hanzed, but about a: year af- 
ter it' returned ſafe and well, loſt. 3. 
232. The Scripture enjoyns the 
ule always of :»o Witneſſes at. leaft 
when yet the Puniſhment chez, ana 
there was ſo much lefs than ow with: 
«, for the Crimes to be puniſhed, 
Dent. I 7. 0. 16, 19.1 T Mat. I5. 16, 

| | "Ex: Jo..1 3. | 


to6 oA Giufoton! 
Jo.18. 27:2 Cor. 113; 1, Heb, 10. 
26. Vox wnins nulins vox. One 
is: none;-/. 8. C. de Feftibiis.- (Que- 
adams ' ſunt eauſe que | plures | quan 
aans exigunt teſtes, nulla tamen que 
unius teftimonio terminetur , lays the 
Civil - Law: 1a-fome. Caſes there 
muſt be more than two. Witneſles, 
but\never fewer, c. Licit 23. in fin. 
ext, deteſt. By the Ancient Laws 
of Enland, no Indictment was to 
be received againſt a Presbyter 
without three,or at leaſt two Witnel- 
tes ; againit 2 Cardinal Deacon with- 
out twenty fix, or at leaſt twenty 
tour ; againſt a Card'aa! Presbytex 
bur wirh ſixty Our, or at leaſt fourty 
tour ; nor againlt a Cardinal Biſhop 
without ſeventy two Witnefles, 
Lamb. 178. The general Rule 1s, 
In ore duum wel trium fret ome ver- 
bum fi noo fint omnt exceptione ma- 
jorcs, - Two or three Witneſſes be 
enough, if Ilyable to no Exception: 
| Any 
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Any oe Perſon may"invent or con” 


trive any Story: for Malice or envy» 
or other End, to take away an@” 
thers Lite, &c. 
prove or detect him ? But it's not 
lo eaſe for zwo to do it; yet #wo 
may poflibly alſo agree and contrive 
an Evidence together, and ſo form: 
it, and frame Circumſtances. all a- 
greed of before-hand between-them,, 
that being falſe, it may 
very plautible ; The Children of thes 
World be wiſer than the Children of 
Light. Jezebel had two Witneſles. . 
againſt Naborh ; and two Witneſles. 
were againſt Chalte S»/azna,. to: 
prove her 'Avoutry, yet both had. 
talle Evidence againſt them. S#-- 
ſanna was acquitted,.only becaule- 
the Witneſſes diftered what Tree .1t. -: 
was under. | In all Tryals- whatſo-- 
ever in Exegland, either- at Ciyll: 
Law, or Common Law, where 1s. 
no Jury, there all will contels, mag 
. 


And who can dif- 


yet ſeen. | 


*+oV | wth Gnide to: 
be :w0 Witneſſes at leaſt, Co. L. 6: 
'And always that Witnefles are to be 
joyned- tothe Jury, they. mult, be 
two at leaſt, 56:4, - And'in any Law 
any where muſt be always tio Wit- 
neſles at leaſt, and no- place can be 
etended of otherwile,' except oz/ 
Enolend And that it ihou be fo 
here, even when theres a Jury too, 
ſee 48 Afſ. 5. Barree 241. Engqueſt. 
42. Bradt. 1. 5. 400. 4s 'E. }.: 30. 
And, ſo is- expreſly Mir, c. 3. :&C. 
Farteſc. 73. Co. L. 6.) Inſb.. 3. 26, 
'And1ſo it was agreed in B. C. Tri. 
9. El, And the only Reaſon why 
. it ſhould be otherwile, is as. afore- 
taid, 'that the Jury be pfeſumed: to 
know themſelves, to the - value-of 
one Witneſs more. Bur if it ſo fall 
out, 'that really they know nothing 
"themſelves ;. then, ſhould they; 4ind 
ene Guilty: upon a ſingle Teſtimony, 
they make that Law, which other- 
with could.not be Law, and find-one 


Guilty 
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Guilty the Law woul#'have acquit- 
\ be I -ted'; and” thus a Tryal "by a "Fry 

be | "wonld' be leſs ſafe; arid more 'de- 
aw || *ſtructive than any 'ther'in all the 
Vit- | whole World again. The Ju+y thus 
| be | make one Witneſs as good as a'rhowu- 
only | . fand ; for had a thouſand Witneſſed, 
ela | . the Jwy could have done no more. 
00, | - This © would occaſion great Miſ- 
veſt. | chiefs, Perjuries, and other  Incon- 
30. | veniences. 4. then being” ſuffici- 
&c. | ently Malicious or -Intereſted, and 
26. | fo deſigning Bs Death z an Talian 
rin. | would Poy/on, Spaniard Stab, French- 
yy | ' 22an Piſtol him ; but being an Emg- 
ore- | hſh-may, and expetting ſuch a Cre- 
1 to | dulous', Officious Jury, as afore- 
e of | faid, to help him, will ſure chuſe | 
fall Þ to ſwear him to Death ; for 4. has 
1Ng | © his' Malice better an{wer'd. B. thus 
ind | "not only loſes his Life, but alſo his 

7 Credit, Eſtate, -and what not ? Be- | 
fides attzinting his Blood, and ut-- | 
terly diſgracing all his Relations ; | 
| an 


” 


" vo © .AQuitton! 


and at laſt, .how. ſhall 4. /be! diſco- 
vered/ in it ?/He 1s infinitely more 
ſafe this' way than any other.-:: Or 
ſuppoſe one eames out of the-Moon, 
and. by chance ſhould diſcover «him, 
he'knows he: 1s ſafe of his Life, he 
ſhall not dye by our Law : If any 
body happen too. that will be.at the 
Trouble , Charges, Hazard, and 
Danger: to Proſecute .him never. ſo 
ſeverely... But: by the Statute he 
ſhall forfeit 40./. or at his -EleCtion 
ſtand. a while..on:' the Pillory, - and 
half a yeaT be in Priton ; this 1s all. 
Likewiſs a cunning Rogue, ſuppoſe 
Robs one, &c. no Witnels by ;: if 
one offer to Proſecute him, let him 
Proſecute firſt, and. he Hangs one. 
thus into the bafgain, and fayes him- 


\ ſelf honourably. Or were there 


one or two Witneſles by, but he firſt 


 Profſecutes, and Swears againſt all ; 


þy 


| 


1t, will go hard with them all. 


It's 


by 


| Engliſh\7| Les, 

Iggs ſaid of the  Epypriazs they had. 
no $#n;thment for- lying, and ſo 
had no meaſure 1n/4it; But thus ow 
Law #*mpts as: well' as /carce af; all 
punifbes Perjury. A. Jury though 
have.two or more - Witneſfles/ ought 
alſo+conſider and examine their cir- 
cumſtances. Among(t the: Tarks 
only ſuch may be Witnefles as are 
Freemen, can ſay their: prayers, 
kave ſome knowledge in Law, be 
known of civil life and converſati- 
on; \&C, Boſchiner Academ. 19. By 
the Laws of Scotland ( for the mott 
part always like ours) none {hall be” 
Witneſs under 14 years old ; furious 
people, officer of the ſame Court, 
Women, Adultrous perſons, Thieves, 


" pooy, Whipt for any offence, infa- 


mous, convict and ranfomed from 
juſtice, kinsfolks, Companions or 
parties' of the fame crime, Clergie 
againlt Laity ; nor any ones Tegant, 
Bailiff, ſervant or any other of his 
Robe, 
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Robe, Councel, Retinue, &c. ggr a- 
ny known adverfary, nor any on 
Excommunicate' or Impriſoned ,tor, 
or accuſed of a Crime. Ss. 2. Rob. x. 
By "our Laws none ought to' be a 
Witneſs that's Indifted of Treaſon 
or Felony and not acquitted, perſons 
excommunicate, outlawed or other- 
wile defamed, nor Judges in any 
caſe where they ſhall be concerned 
as Judges, Brit. 39. Mir. 117. 108 
Bra. 118, 119, x33, 141. Pcrſons 
outlawed or otherwiſe infamous, 
11H. 7. 41. Young 116. Stanf. 88, 
11 H. 4. 35. Inſt. 3. 26. And cer- 
tainly they can't that. be infamous | 
as attainted of a falfe VerdiCt, of a- 
ny Conſpiracy at Kings. ſuit, of 
Perjury, of a Prxmunire, of Forgery 
on the Sar. $ El.c. 14. of Felony, 
or have by judgment loſt their ears 
or ſtood on the Pillory, or be In- 
fidels, or zo» ſane  memorie, of in- 
tutticient diſcretion, Tonſiderably 
| mnrer- 
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intereſted in the matter,Crompr. 127. 
Co. L. 6.» A Husband or Wite can't 
be Witneſs for - or againſt. one ano- 
ther, Go. L. 6 nor againſt any other 
in the ſame cauſe, Stanf. 26. ® 
Execpt in criminal caſes where he 
or {ſhe is the party offended, and 


{wears only for the King and no 0- . 


ther Evidence can be expected. The 
confeſſion of a Criminal gotten by 
fright or any artifice uſed upon him, 


or made before comes to his Tryal 
is no Evidence againſt him. The. 


Common Law was ſo ſtrong 1n, this 
point that till 2, 3, P. & M.c. 10, 
no Juſtice of Peace could examine a 
Criminal ; in ſhort, 


© Conditio, ſexs, atas, diſcretio, fama 


Et fortuna , fides in _teſtibus -ipſe” 


requires, 


Ask his Eſtate, Fame and Religion, 


Quality, Sex, Age and Diſcretion. | 


But 
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114 W. Gott: 0 
But. the Judges ule to Deteraune 
who ſhall be {worn, and what. ſhall 
be produced as Evidence to.the Jary, 
and the Jury what credit or , autho- 
rity the ſame's worthy of, Co.'L. 6.9 
One that's burnt in the hand for 
Felony is by ſofne held 'to be a Wit- 
neſs in Law ; for, the Crime fay 
- they, 1s pur red ſo if pardoned by 
the King. Xnd ſome hold many of 
thoſe aforeſaid are in Law good 
Witneſſes, as Poor men ; butthe Ju- 
ry may Tonſider ſuch may. eaſter. be 
byaſled or corrupted, he has not 
"4 much to loſe or forfeit for a 
Crime, he lies under ſeveral neceſ(- 
ſities and temptations a Rich man 
does not, &c. In Solomons ( Proverbs: ) 
c. 3o. praying azainſt poverty the 
Teaſons alledged t&f being poor, one 
ſhould ſteal and take the Name of the 
Lord in vain, And its for ſomething 
the-Poet ſays, 


Qaantim 


Engliſh \Juries 11 5 

'' Quanthm quiſq; ſud nummorum ſer- 
1 Vat In area, 

ry, Tamtiins habet & Fidei— 


tho- Juvenal. 
6.9 
tor As for ſervants, &c. they are un- 


Yit- | der the ſame circumſtances com- 
lay monly of Poor »2zex and worle, for 
by | more-apt to do any thing in obedi- 
' of | ence, or favonr, or elſe out of Ma- 
od | fice; &c, againſt or for their Lord, &6. 
Ju- | Before the Conqueſt the Oath of a 
be | Thaxe ( one of like degree then- as a 
Ot | Yeoman is now ) was 1n Law Equi- 
2 | valent to the Oath of 6 Yllams, 

ls | Pagans, +. ( ſervants that were 
an | bound.) Lamb. 56. 200. as for Per- 
') | fons' any wiſe Infamones, ſuch will 
1e | not value or ſtand upon their Cre- 
ve dit, or but the leſs, ſince have lit- 
ve || tle or none to loſe, and over ſhoes 
S over boots, As for crigninal Perſons, 
' It's *a maxime, Juſtitia now poteſt 

C1072 [celerato COMMEY CLIEMB habere. He 
| that 


i16 "Gate to -. _ 
that has been+.once wicked, Or, . in 
one thing, may. be ſuſpefted again, 
orin another thing, hence where 4 
Defendant is ſuppoled in Law guilty 
but of a contempt, Treſpals, ; de: 
ceit or injury : He ſhall not wage 
his Law,for the Law will not believe 
him, though would believe. another 
againſt whom is an action of Debt, 
Detinue or Account,- Co: L. 295. 
As for one under 14 Years old, 
ſuch are,as our Law ſays, not arrived 
at Diſcretion, ſuch may miſtake, 
be Influenced, &c. and {o of all the 
reft. But it were not amiſs it, Ju- 
ries heard all peffons weighing 
their Teſtimony as ought, ' A Jury 
ſhould miſlike any Witneſs alſo that 
in's Evidence varics, delivers. him- 
ſelf in any paſſion, ſpeaks at: ran- 
dom or not cautiouſly, or ſeems; to 
{ide with oraMinſt either party, 05! 
to argue, or to offer proving Nega- 
tives. None can ſwear a Negative,nor 
may 
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may beadmitted to Sive Teſtimony 
direCtly againſt an Affirmative, 48 E, 
j''36. 12 H.6.6. Afiſe 408. 12 H. 
4.9. 50. E. 3. 16. 43. E. 3. 32, 
Fleta 11. 6.c. 6. FNB. 136. h.y7. c. 
A” Jury may take notice of. particu- 
lar Statutes, Patents, Judgments, 
and other Records given 12 Evi- 
dence and may go -againſt Efto- 
pels, Concluſions, &c. ſo it be ac- 
cording to the very truth ; for they 
muſt ſpeak .the truth, in all Caſes, 
Co. 4. 53. I's much the Jury does 
not always examine Witneſles, :hem- 
ſetves. Tt he thac examins them be 
corrupted or any wile ill affected, 
He may eaſily miſlead the whole 
courſe of Evidence, He may coun- 
tenance which ſide he will pleaſedly, 
hearing the one ſide or one fort, 
but- the other not without brow- 
beating and uneaſineſs, He may 
irighten, diſcountenance, divert, 
puzzle, diſtract or otherwile abuſe a 
Wit- 


5, Ai Guide! th, 
Witneſs, He may; Flatter, ——_ 
proinpt, ask leading quelttons,../di- 
rect, &c: and thus P then and Per- 

plex the' truth, _ 

' How does a Jury diſcharge . his 
Conſcience. thus ? The Jury -is, the 
only. Judges alſo of what is {aid, and 
how the Verdict ſhall be given, and 
they whoſe Conſciences are. to: be 
ſatisfied, and certainly know beſt 
what they want to know, &Cc.. un- 
tefs walk by implicite* faith, and 
therefore beWie molt proper to ask 
the Queſtions. 

All that is aforeſaid ſhould alſo 
the rather be as propoſed, confider- 
ing how @he Law is now alter'd as 
to Accuſers , Judges , Witnelſles, 
Councellors , Solicitors , &c, Anci- 
ently Ommnis qui crimen. objicit ſcri- 
bat ſe  probaturum. Et non oportet 
quenquam TFudicari vel dammari ” pri- 
uſquam legitimos accuſatores habeat 
preſentes, LI, Guil. 1. c. 5. All Per- 
ſons 


Englifh' Juris. 119 

ſons: that Indited -any other were 
tobe ſufficient, reſponſible, &c. Co. 
5-120. Acculers gave ſecurity to 
anſwer damages it the Accuſation 
proved” falſe. Mir. 19, 120, 124, 
147, '195. Glanv. 75. longam carce- 
ris. indurunt incluſionem cum redempti- 
one, falſe appellationes & huquſmodi 
abettatores, Fleta 142. Fines were 
ſet.on Appellours, 11 R. 2. Fines 
2.15 E. 3. Fines 49. 107. If 4. 
brought .an Appeal in any Cafe and 
was either barred, n8nſ{uited, or his 
Writ abated, He was fined and im- 
priſoned immediately without Defen- 


dants trouble. '8 H.-4. 17. 20. Brit. 


245.32. Af.9. 42. E. 3. 26. Appellee 
acquitt,, the Apellovr was by the 
ſame judgment without mdre trou- 
ble impriſon'd a Year and day, and 
was" tO repair the damages of Cre- 
dit, trouble, charges, &c. of Appellee, 
belides, undergo a grievous Ranſom 


or Fine to the King ; and ſo was it 
of 


_— 


ns. 4 Guides, 7 


of Abettors or .encouragers al, 
Pri, Fleta 53+. I” 25 $a Fer 
Appeal innocent, = Ik of a 
mr Crime , till ZZ. "1, a. 

it to Corpofal "puniſhment and 
tisfying the. party grigned his dama- 
ges, Mir. 250, 251. . So the Law- 
yers were puniſhed for aſſiſting. the 
Accuſer, and a year and a day's Im- 
riſoment inflicted on a. Sergeant, ; 
awyer, Attorney , or Ger, 7 to | 
uſe Deceit or Colluſion' in a Court, 
or conſent to_itgeither in fayoux of 
the Court, or any Perſon elle, 'Fle- 
ta,” $7. Counce lors were. to "be 
ſul Led Ptrattiſe, if tendered falſe 
delays, falſe Witnefles knowingly, 
uſed Deceits, Fictions, or Uat! Irs 
to the Caurt, And were to oY 
not to Elley, or. defend aa 

wfong or fallir - Mix: S2rT; 1% 

Ant ® Sby 1 ty RA conſtruRtiph MT 
betiot yet lyable in ſeveral Caſes 'r9 
be Panuted, as *Batrettors,” Main- 
* Eaiers; 


3 4 
E-- , 
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trainers, Gre. An Afſlize did lye a- 
ors, : * Kan Vc. 


# h practiſe 0 | 
on rght 1, Free; ol in Land 


209. Brit. 
neſs have for formerl; wy om it 


x ſevere e Seri Iaenre, the 
« Story of Sn, th Witneſl f5 Fre 
t yo to Death. By. wt es's Lay Fa 


X Eye for Eye, gol Took 


p EL or. Late, 
+ WR eſles, IS 19. Ry oy 
: | the PR Cornelia amongſt. the Rg 
w | 9105, a _Witns(s that war 
& | another's Death by. falſe Teſtimony, 
p leſt his Fees, if agpa the greater 
e | Quality, ;cl(c hewas Hange lon the 
| Tols, or givento Wild calts; Sim- 
i ter.” Before the Conqueſt that af 
Moſes was moſtly ;  ſa.with, xs, only 
y || metimes it, was Baniſhmept, .&«. 
4d. Ede, 3. Ethelſt.c.10.25.Edps. 
& 0.4.35 XC Ed. © Gre. c, 1.1. 
iſ "fant- Wroceres devolunt Juges 


WS 


ifg2 oo 
& Pefobrii e faufes;* Mit." 
36. Falſe "Judges", 0; le Al 
neſſes are puil of wilfulty: killin 
: Men. /'After'it came to cutting” 
"of Ton uew, Ir, 0.4. DN. Cm 


FF "w« : s 


'&'1'8.1 "As" Yor Juc dges ,” they wete | 


"aceourited DiſſerNGurs,” if bids 
g oo in his To Brit, 137: 
554 209 2.69. Brit: Scotlayd, 


qui ter in feud e conrvitl 


free "peri "Offiian & ft tyfami, 
Stat: Rob: \.' £28.” "A Jud ge con. 
victed of thrice having 111 Fa 
Tofes his on and i djudgedi 
:famous., Says Glapoif, pes: &, 
'Fia Juditium filim tuer?. p2t duefyn 
'& Maxime per. lum” ui Tullid, 
"reddidit.”” Et quitlem s Curlt "de 
falſo Jutlicidcomnift fubrit,Donrials 
Curie in miſericordi4 Regis thanet'@ 
perpetud Curiam amittit:; preterea 
tota Curia tn miſericordia Regis! 'Fe- 
manet, Glariv. 66. © Altreſr gut” " 
Jugement fur pert ſa Were + 


* 


#hall forfeit 


Envlit=Þadies 33 


pret prover for faintz que  melz ve 


PRet Jager; i Lamb. - X62, 641 -Alſo 


Whoſogyet: Cor A :falſe Jadgrent, 
is Were - Cottigs Life 
+worth) unleſs can edrvod -Oath 


he-could Judge-fio better: Judges, 
if Condemned one to Death againft 
their knowledge, -or by-Igaorance 


'of, 'or 4n-what- tliey ought_not,!-#s 


Judges: ,: be-Ignorant of,- -th&y*be 
-Murderers; &c, atid-to dye as ſich 


Mir. 256. v." Brat. 41%” Kin 


Alfred's Law was, That falſe Jud ges, 
-hecauſe diſhonour- God, whoſe! WV 
.cars 'they be -( the - Scripture" calls 
-them Gods ) and the King,” wifich 
raiſes them'to fuch-att:'Honolrablt 
Seat as the Chair” of. 'God; they 


Jhall {( firſt) makeMhtisfaction to 


-the Party-grieved, forfeit what elſe 


they haveyand. ſaffer futther Pty 
-ment- at Kings wilt and''pleafuri 
And jt-they talſely- put ro Death * 
any, \ then to dye themſelves, and 

GO 2 alway s$ 


% 


£24 tay) 

always at leaſbto'ſuffer like: for like, 

co 265. "307." Ce of”oHit' 
ay" got et 


| Chain 
Judges, -Ece, for- rrwdees 
h,' % +44. There wet, 
es hanged in 0ne-Year for 
30 ahem, te Mir. 2.96 / Gre. 
:the-ſame Book, it's art a- 
that all things are not ſo.now, 
ws. "What key rt Trefil Oi 
"Bel . t 
Tue ch herinſ 
ve little -or ino ES 
wainſt ours, Judges; Coun- 
.ceYors, Attorneys, Clerks, Wit- 
nefles, 'Gic,: yet, were Juries then fo 
29tions, 2s aforeſaid, with' and-a- 
inſt them, ' whete. nov therefore 
-many-rimes more” Jealous and 


== were pts op 
pi $, 
AX Jo 
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diutivnr have they reaſon, ' and 
Houle they be? 


The | 


* Engliſh Jurids rae 
The; Law .conftleringit Dad Mt 
banks that lies apon Leo Jer FI 
ces.of Jury-men;. liasfatou 
wath. 'this-Liberty. They: may,::as 
aforeſaid, takeupon them the knows 
kdge' of what: the Tar is-in the 
matter,. or upon the-truth of ths 
Fat, -as well as the know ledge.of 
the Fa#; and fo: ive ina Verdict 
generally that. t Fa gh 169 
Guilty or not. Or: they - may give 
Woxly the matter of ' Fact,  partieu- 
larly how- they: find it to-be, and 
then leave it tothe Judges to-detor- 
mine... -Or- they-may acquaint the 
Judges. how the- matter- of: Fat 
"84:4 andthen ask the Jud es their 
Opinion, as to the matterof, Law, 
and then-derermine the whole mat- 
ter; themſelves; The Grand. Fury 
ſtrikes out of the Indictment what 
be-not certain: jstrue; or may 
any wiſe alter -it to: what they be 
vertain is true: — if any: thing' be 
3 in 


2 _ 


4 : i if af 7 30 # wt# 
po Aaetde to:.-5 


it-rhey: berdoxbrfel-of,; tity. Tay 
pre fervent at: their 
EleSon; inall-theſe Caſes.-? This 
if-a Fary find the words not ſpoke;by 
the Ea notdone, with,a0d accord= 
ing vthe Aggravations 6 Circus 
ances ivan Indiftment,'&c, mens 
tioned 4] [Fhey- ought either no? jfnd 
che Indiament | or one not bein 
Guilty'as the: Indictment mentions; 


i5.conſequently notGuilty of thatIn+ 
didtment,but- rather feems,if Guilty 


ter: thin which he: ſands Indicted 
of; and ſo of ſome other Indiment 
only ; and then {et-the Proſecutor, if 
{ofond of troubling his Neighbours, 
bring: ſuch other : ;)- -Or #rike- out 
What they have not ſufficient- Evi- 
.dence of, as do often-in Inditraents 
of Murder '( which ſay the Defet- 
.dant; of . his- malice fore-thought Fe- 
denzoully Killed and: Murdered ſacha 
96). {trike out the words of bis yr 
F:1 we 


F gf . 
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liss foxpehhought and Mupdcree, Ua«.. 
ving;;ng Eyidence, of the, Malice, 

but; ſufficient, of -the reſt,, and, then; 
ral it Billa vera, and ſo. find;, 
the Bill, Mansſlaughter , inſtead, . of. 
Maxdex.-: So-was it of an-; »Indic 
ment; againſt | Lord. Chandois and 
Count Arundel his Second ina Du- 
e,-..,1n;like manner when-the. Evi- 
dence; proves. a Fact done only. by 
miſchahce,: detending ones- ſelf, in 
time.and place of War, when Der 
feadatit-was wou-Compos mentis, an-- 
Officer.doing his Office, &c.. the - 
Grand Fury alter. the: Indictment ace - 
corgingly; -;S0; of-the Petit-Fury , 
only it does not alter the Indi&tment, 
&.but.inſtead of altering Murder to 
Man-flaughter, Ge, as aforeſaid, in - 
the Indictment,they only fay,Guilty 
of, Man-ſlaughter, and not of Mur- 
der.;.or:Guilty, of - Chance-medley, 
Se Defendendo, &c, Or they may 
i the. Court :, particularly. and 


G 4 plainly 


* 


my "AOuide 

"How tfieyHTind the" Fram it 
ard of the whole matter to beſo fit 
aFeoneerns' the Fact,- of what: was 
doficor' ſaid. AS ith Ciſes'6f words; 
what" wete ſpoke', where, towhat 
intent; Go. and! {6 leave it tothe | 
Cotift ro Judge upotrit according'ts || | 
Law; /and'te tell what'the'Law'is || * 
thereu ofh- and fo be diſcharge | 

theinſelves;” which 415 called: W 
@/ſpectal Verdict Suppoſe'A! Þri | 
afr Action'of Debt on a Bond-#gai | 
B) asÞPRir'of ©.” art B;- pleads: he | 
batt nothing fron E. eo'ya "Payer | 
thirig with; op: ache | ! 
has, &c. 'and {6 the Ifſhe _ yn || * 
(or what the FJury'be to Try; isY || © 
whether B: his ny thirig; as afore-' | * 
ftid, or not, A. proves that B. liad x 
t 
7 


before the - Aion, brought: ſ{orne-” 
thing ſo, bat aliened” it by fraud” 
and-11} Praiſe. to deceive {L of- his' 
Debr: -- Now; they y finding the mat- 
adi caſe-ro-be cus irndcet, and the 
Law 


h feng thal i 
LES 


" will, 8s ee er either Ons 

on them; to.know the Law, and-zn 

this, or any Caſe', ſay generally, 

they find fox 4.. Or «M take nv 

WE; e.of the Law bur only of the 
Fa 


zer, and fa tet the Court hows, 

what-they find' the matter ro- 

ohh > thus cet the Court 

to ein £aw; ether Of to- 
an for E this bsthelr 7 


on * e ud what te forged Law "Y 

and therefore what to do;, -the 
might. teave it to the fudges to de-- 
termine, | Byr, ſays: Coke, this Staw 
rate. is only in affirmance of the Come. 
mou Law, Inſt. 2. 425. 13 Et. 79. 
See a [ſpecial Verdict in Eaft; of 
Murder, Co. 4- 44. Eo.9. 63, One 
G5 in 
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130 #Onitle 26:1. 
ig.an Information, N-B. Entr, 375, 
gp £4 422, One in Afvarer, 
i173 So.in a Gale.about Mars 
7 I e:Fury tell the Court,” they 
Hind the. Kill it- ſelf, to. be. true, 
but.not the Killing Feloniouſly, as 
mentioned. in the Indictment; and: 
ſo. ask. the Opinzon .of the Court if 
1t- be Poet, .Co..9. 69.'' So'the 
Fury found the Parties Indifted for 
Rzatoully tearing the Petition,Guilty 
of tearing the Petition, but.not of - 
the Riot, &c... It's true, it's doubted || * 
” Mor, ..1 2 OZ: whether in - Writ 
of Right a Fary may.give a ſpecial 
Verdith. | Bt a - 2 no Reuford, 
that. if, the, Cauſe . be 'indifterently 
Puno, as.to the Law, the Jurythems || 
ſelves, ſhould not put. an end'to it, || 
giving a Gexeral Verdid, as Guilty, || 
Or.not Guilty, G&c. without ſo much || 
farther Charge, loſs of Time, and || 
zncreaſe of 'Trouble, as otherwiſe I ' 
muſt needs follow ; ye? on the other 
”-. - hand, 
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; "a9 is, as little whyzif there 
\ | bPedifliculty im'Law upon the Caſe, 
» | that they.being moſtly unlearned = 
7 | 4b:Lay, thould. be bound to find 
> | generally Guilty or not, Gcc. and fo- 
s | find and- fay-0n-a ſudden what is 
d: | + the vety Lawyas well as Fact, when: 
if | ſome ſuch Caſes have'ſeveral-years 
e | puzled all the Judges to: Refolve.. 
xr | Aadit's againſt all Reaſon, that the 
y | Elettion of giving a ſpecial Verdict, 
xf | or general Verdict ſhould:be in-the 
&4 | Judges too - for the Fury beſt knows 
it | ing'themſelves, their own Capaci-. 
al | ties-and: ſtrength, do therefore beſt: 
n, | know when meet with difficulties: 
y | toithem in Law, .and ſo when to 
2» | give: the one or other : And ac-- 
t, | cordingly are.the beſt Opinions 
y, | Fhat the-Jury may. chaſe, be the 
h | Action, &c. real, perſonal, or mixt, 
d | Civil, Criminal, Publique, or Pri- 
ſe | Vate; and be the Iſſue general or 
er | ſpecial, orin any Caſe whatſoever : 
| And 


Auitijc the Aocornt aoscytnh 
jou" Fit Jyof Puri the) Crd, bt: 
nt LE 465i firs © Cdn Uh 
4 G1 ww 
Either Fu ay; ay Kg-pjony 
their: non or Verdit; &6 bee 
fore Reoordetl.ini Court, " Fixec F of 
P. 114. Co. E427. - 

All faid any ; wheteabove of Grand 
Furtes, _— applyed to the other 
Furies; ane Pcs fiot AI offtet to de» 
ay but other Juries- ought bo be! as 
ſtrict, oirevimfpett; anedcarefirt; Gre: 
as aforeſaid, though would pretend 
otherwiſe of Grand Turies. | 

A Petty Fury may abridgea fault 
+ Grand Fury finds one Guilty. of, but 
can't. enfrge it: As one Indi&ted of 
Marder, way. by the Petit Fary be 
found Guilty of Man-ſlaughter, 
Chance-medley, &c. wſtead thereof; 
but 'one being Indifted of Man- 
feaughter,. can't by the Petit Jury be 
tound 
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found; -Gwilty 'of Fur der, or any - 
greater Crime than-Max-ſlaughter. 

MA Pers# Jury can't give any Ver= 
dif againſt any one,” where Life or 
Member 1s in queſtion or danger, 
but only: in. the Court, whilſt alſo- 
it's ſitting, &c. though in other 
Caſes may. 


LETTER 


TO: THE 


Author. 


SI R; 


Aving by your Friend re- 
| ceived your Treatiſe con- 
 cerning Furies, with de- 
__ fire that ſhould ſhew it 
to one whoſe courſe of Study is fo 
well known to be Converſant with 
Ancient Records and Books, as his 


Judg- 


+36 ATetter tothe Authox, 
Judgrent- is wortlly-Efteemed, 1. 
did, after Fad: Reximoverper- 


- foray that Pull; by: ſhewingiitts, 
that' Learned 'Gentieman, whoſe; 
Opinion, your Friend told me, was: 


defired ; andturther,yy ther Gently- 


man, it yas Gommugicated to ang- 
ther:Worthy Perſon of. the-fame: 


Courſe of Study 5 ag both of them. 


having Read it over, I rom them; 
return it to you,with aſſurange, that. 


they, 33 wall: ay I, have Tx 
Satisadcion an Delight ing 


ſo uſeful Subject TOME y - Learns 


edly Treated: of, in. a- time, -when! 


the Publiſhing it ſeems vetpnlt Seq-- 


ſonable, but Neceſſary, - * +; _ 
L with we might "468 theHappi- 
neſs to know you, but being aflurgd, 
by. your Friend,,. that you have te- 
ken. a Reſolutiog, as yt, to. Cons 
ceal your Name, we muſt forthe. 
preſent , think it enough to belieyg 
that Treatiſe is Com pofed by. a 
Worthy, as wefind it could be done 


by 
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by as offier-thans Dearwed? Man, "." 
And 'T muſt, int returming/34our? 
Mamiſer ipt, reſent you fome Mars. 
ters arid Cafes: which occurred” te 
out Thoughts in Reading'ir which 
beitſe: #pteeable with yours on thit 
Habje& ,- yet ſome ot thoſe Cafes 
and Tnſfances, Tani aboutto'men- 
tion, not being fo particularly Ex- 
preſs'd xr your Book,/ though: two 
or "flies Paſſages which: are it 
yours [a&concerningallthe Fwelve 
of a Fwey of Pryal' to: Conſtner 
it Verdict ; and in- Grawd Furies , | 
Tipelye at the'leaſt: ts Conſent iev 
" Prefentments , or India 
mefits ; and the Matters of Bnop fore 
and- Dudby} I ſhall Hheremt repeat; 
becauſe they willrelate'ts the other 
Paragraphs here intended; what 
may ſeem not mentioned in yours, 
d ars offer'd ” ou to- conſider; whes 
| tier you Inſert thertiiin ſome 
b proper plntes mong the Lavy 
an 


Cn. 
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. 
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+38 Abiatter tov be dupPun 
and Parts of-your:Book;: and reject: 
the.reſt ahet; J-{hall Write m © theſe 
Papers unleſs.yqu-pleaſe,to,receiyeh 
them-all together as:they. will be- 
ſent. 't#:you,, by, wa of;;Letteriy. 
which yet:maſt-went the-(zeremo-! 
nial Form. ot- Addreſs, :whilſt:) «Out 
forbear tor:let me-know-to whanuts: 
direkt my Reſpets. . _/; 36 : 
What Fam -about to preſent; to: 
you, relating to this Matter,are; :; 
Let any Sober Gitizen .confider, 
how Legal, Juſt, and Reaſonable, he, 
would think it, if being of. clear. 
Reputation; Credit, and-Innoceney, 
he thould be Indicted tor-ſome;Bale;; 
yet Capital Crime, upon the: Qath, 
of- a ſtravge -or | bad. Fellows Evi: 
dence, _ ſhould be altogether Wile 
known to the-Grand-Fury, or. vehe»: 
meatly ſuſpected to be a Raſcal, note 
withſtanding, which ;they* ſhould: 
(by. the Judges Dire&ions) find the; 
Bull xand; thereupon the Citizen 
| ſhould 


s 
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fhould bepublickly! Arreſted by Ofa 
fcers, haled frombhis-Houſe of yhowy 
Committed 'to; Priſon: his Goods 
Inventoried;. and Gards fet uporthis 
Houſe 'to:-prevent- pretended. Im- 
bezelments, and-his Credit and'Rez 
putation:' utterly - rain'd , ! withous 
Remedy. Andafterallthis,'that it 
ſhould be faid , the Grazd Fary did 
well 'to find the Bill from whence 
all theſe ſad and woful Conſequen- 
ces-follow'd, -«poy ſuch late applaud- 


t- Nbtions', thats the: Grand. Jury 


ar#-not tobe Fudges of-the Credibia 
lity of the Evidence ; or that the 
Citizen: is not in danger of hi Life, 
HF hs Tryal by another Jury, . 


.- Again ; How much would ſuch 


Principles. have been abhorred, 'and 


declamed againſt, if a Woman, no- 


torious for being a Common Whore, 
ſhould have Indicted the late Arch- 
biſhop. of Canterbury, 'for a Rape, 


and 'the - Grayd Fury. ſhould have 


found . 


r4o A:Letter to:rhe Author. 
| fbond dhe Bill, whercupanthe oe 
biſhopwas'to beCommitred to: ; 
ſon, Suſpended: from ER 
Lo emym—ir his. Goods and 
telgall over Eng /2vd ws nd Or 
theiShortffs? = the: Plea: bang 
Exouſed the. Grand Jerry, in:the op» 
moniof any; Unbialled.and Impar- 
tial Man, that though they believed 
in; their @onſcibiice? thas the leud 
Woman Sworefallc, yet, they being 
to: find: according: to her poſitive 
Bvitenoez-they; as.ſo many” Pariſh 
Clarks: were: -but' to” ſay: Amer! to 
her Oathiof: the: Fa; andſo find 
ur veraagainſt tharEminent Pre. 
ter | 
It 'be alfo: conſider whe: 
| _ r the Seu I Car. Fas ll 
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res: that perſons: 
bed org Accuſed by thie' Te; 
ftimo iis. of 

, L avvfuy rg Credible Witneſſts' 


we. cada Invergreted to make 
Te He 


wi {WON 


| {fat to the Author, ay 


of Fro 4s itneſes: L_- 
ble, Su dence.?, If the 
Eon ne 
[2 lain eciArgs Qy 
to © be”: i En hos beiurtherask'd, 
wy Who. are to-be Judges thereof 2. i 
Pr che Judges? "Then they. take, upo 
hop them to Determin Matter of Wy 
ard io become Judges. both of, Law 
1»; d FaQ ; And\ what .need than:is 
10g there of . Grand Juries But that 
Wehthe Credibility of the Lives, as tl 
7h as the Circumſtances of . the 'Eyi- 
i whlence..of. the Witneſles-is Intirely 
ing eſt x0 the Grand Jury, is plain from 
PBthis; That if one of the Judgesbe 
Pproduced as a Witneſs, he muſt.in 
= that reſpect, for that time, leave his 
\ -Sphace-as a Judge, and be.Swarn, 
Te: acl appear betore the Grawd (Jury, 
Nos Sy; ether ordinary Witnels., 


If the.intire Judgment 
; i TIA had-not bythe Law 


: xen-left to the Fury , then they 
> : would 


242 4Letterto the. Author. 
would be -finable , if they ſhould 
refuſe to find according, to, the dt 
et Swearing of © the Witneſſes, 


(whether-true or falſe, probable or 


Improbable to them, ) and if they 
#Hhould 'not -implicitly follow” the 
Pleaſure - and - Direction , of, the 
Judges. Fn 

\- But that the Jury & not finable, 
4s adjudged'in the Caſe, you remem- 
"ber of Buſhell, # ' the Lord 
'Vaughan's Reports, by Solemn ant 
Seaſonable Reſolution of the Fadges. 
' - And ſhould not the Grand fun 
be Judges of the Credibility of the 
Evidence. before them , the 4fida- 
wits of 'Two Perſons who thould 
-Swear: Treaſonable Words. againſt 
any Man would be ſufficient to 
bring him immediately. upon. the 
Jury of "Life and Death, -and then 
the trouble of a Grand. Fury would 
ſeem only a piece of needleſs. For- 
mality, which our .-wiſe Anceſtors 
never 
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meyer thought ſo is htly of before; 
wgetrial y the Uſe of chem would 
Never. /have "been cofitin 
Would Men of ſo Great woEg 4s 
| &y : enefally are, or ſhould: be, 
0 rye theremn ;; where Sheriffs make 
2 Confrience of their Duty to Re- 
turn ſuch, 
" It) may not. ſeem : mpettinent 
here, -to" medtion a Meinorial, N 


Credible Re Yrt, of what * hax 


6d. in 'the Reign of Queen Bel 
beth, concerning a Jury, .at a 
Tryal, whereof the ſubſtance is. ; 

That a, Murder, being commiſted, 


1: Man, who was Tuſpe&ed for 


the- Fatt, ' was Arraigned before 
the Lord” Chief Juſtice Ander- 
Ton , at the Aſſizes ; the” Evidence 
Was og ſtrong that the Judge direQ- 
OA e "Jury. to find the Priſoner 
ity 7 and they Ing together to 
Tn ult of their A Sos Fg Eleven 
ere for finding him Guilty, , but 
the 


"my A AE9kerh1 2add: 
he tel, Mar was again? its 


Dos 


Ny they en Remus 
' TI f 0 : 
Yead) pogo -*the fuk? ol hit 

y were all agteed buronewHere- 
1pon "the: Jadge' askt Hin, why he 
g$1d.} ce with bis ſetlotys td 
And; Pe 1{oner Gyilty 
thiete yas Fo plain and fir Evidence 
"Yo-this the twelfth Man gave no 
Ariſwet (where by the” way may be 
woted;" that -Hone- of "the Fairy are 
Bound #6" declate this Reaſon -for 
their Opinion.) So the Ju! "was 
Fnt gut, again ; bit no perſy Hons 


So prof with thetwellth Mao - 
to agree with the'Ye - Thetofore | 


_—_— Tury ware” ſhav” up* 
withourMeatorT Drink, 7 en by 


of their Hedlth; > he ate 
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m Commiſeration ſent for thern, 
and they agrecing with the evelſt 
Man, the Priſoner was found Not 
Guiley, and, ſo acquitted. | Aﬀer 
>-Jury hadgrven in their Verdi&};, 
Chief Juſtice deſired to f peak 
with the twelfth Man, and hs he 
fhould come: to his Lodgings after 
the Court ſhould riſe: When he 
came, his Lordſhip taking him a- | 
fide, *old him, that the Countrey 
look'd on him as an Honeſt Man, 
but in what he had done, he much 
doubted there was ſomethingextra- 
ordinary, and deſired him to tell 
him what it was : The Juror, with 
adiſtuxbed Mind, told him, that if 
-it mighe not turn to his rejudice, 
-he-would diſcover the whale buſt- 
mc: To which the Chief - Juſtice 
.Replyed, that it ſhould not, and 
Save him his hand upon i ; where- 
-upor-the- Juror with tears told him 
ves | ::thathe'westhe Perſon that had un- 
* H tortu- 
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146 Aettertathe duthr, 
Con Won uy a te 
aff bn ry 


every one. of . the twelve ;muſh; a- 


| .gree, or no. Verdi can; be. given, 
| +24 and 
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wt to way ſhould be introdiiced 
t#g0 to the'Vote, ahd Poll war 
Mnſelves for” the major part. 
Teould nor forbear mentioning it 
ig pain;” bectuſe ſpecial notice ſhould | 
en thereof.” 
| e At of what you have very 
well' obſerved, © that Grand Juries 
ought not to "find an Bill, or. make 
avy Preſentmeit or Pudifment unleſs 
twoeFod of their number agree to the 
Preſentment or | Indiftment. The 
Rule of Taw being g yey, clear ih 
this*point,; as' may" appear —_ the 
rien thit dire Bins ry to be 
by the Oath of evelve I Ut And 
ot the'f114 Statutes prove, ahd ſome 
of them-expreſly deelare, that En- 
quiry by the Oith'-of rivelve Men 
YalPHIWys been'the HitidableCu- 
{(erv1 and Ufite of this" Reathi: 
|Tficrefofe eRGtigh Grind Jiirtes cON- 
fiſfigfth prefternumber; -and.may 
Pakknatiers that:cdme Before them 


H 2 to . 
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= Fthe Vote and Poll, yet the ma: 

ttof-themor + bai Ive 

e leaſt to. agree to anyiBibot 
Proſernment or Tadidingnsizrfor 
there cannot Lawtally, be any.}Pres 
ſenitmient* or inckihege: 'anlets 
twelve of them conſent, thereyato, 
which I couldnt forbear flemore 
expreſly' to- repeat; '/r being fit. aud 
meceſſary for all Gentlemen and others 
who ſerve in Grand Juries. td know, 
-to prevent miſtakes of what1is! ip 
plainly the Law in all Cafes ;of 
Preſentment and. india by 
Grand Furies. 

That Faries .are Judges net .vialy 
of Fact, but of Law, by your'Trea- 
tiſe may more fully: be feen,. arid 
may clearly appear by: their: Power 
to give Special Verdicts: as wellin 
Capital as Common: Matters, as«in 
Caſe of 'Indiftment of | Burglary, 
they may find only the Felony, and 

acquit of the Burglary, and: many 
| ks ſuch 


2c, -- Wy 1 wr wy 
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fach- like Cafes, as where Indict- 
ment: for ſtealing Goods therein 
mentioned;- of 'the Value 'of Ten 
Potinds, they may find the fame to 
be'but Ten Pence, and ſo tobe but 
Petit Larceny.” 

And'F hope it will not feem tedt- 
vus to ſhew that Fares, as well of 
Inqairy; as* Tryal, have ſometimes 
been Judg es alſd in Matters: of .the 
& wel 5g Religion, even in'time: 

e 

friend 0 of P + aminine.; ſach 
anciently was the Care and Watch- 
tulids} which! -our Law provided 
rr the Danger 'and Incrazci 

{ditionot the Popes andiG/ ws 
off Adme;,'whicl} have always -had 
nDbſigns againſt England, our Laws 
fi od thetrs: being incompatible; c;c._; 

»:Tftettitice fromthe time of King 
L E-fraresd the” Fhird, : and the Reigns 
-ofrthie fiececeding Kings, there have + * 


DEEN. Laws made, That 7f any of 
H.; the » 


tgo A'Þotiert% the Author. 
the Rings Subjetts obtain Privvaf ep 
Po "er onnbtibhs to Benefices, ar 
Hppoal from the Fings\Contts of 7 
Rice Ho the" Colrt of Rome , 
they ſhall be Impriſoned during. Life 
and Forfeit their Lands and Goods, 
ind be out of the Kings P roteRion. 
And we know that the way of Tt- 
vity and'Tryal in theſe Caſes hath 
always beer by Furzes, | 14% zo 
There"re fome other ' Re 
CdihÞrifed within the Conſtratio 
6f _ Statute of Pramgnire,” *a5 the 
drawing” Matters. an * where / = 
to? Exarminacion thair inthe 
Kits 5 of Law: And many 
'other Offences made'to be under the 
like Puniſhment, and calld'Pramu- 
nire by other Statutes, which-we 
need not here mention; my inten- 
tion being' only hereby to ſhewthat 
Furies have beef anciently Judges of 
Fcecleftraſtical Matters even in  rirfic of 


Popery. | 
F And 


> es as at. he. os. mr oe. XD 7 
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v3) And for their having been.Judges 

Religion alſo, :we-may ſee, after 

mg Heary the Eighth had Caſtoff 
fe | the Pope's uſurped Supremacy, and 
by. the Power of a. Parliament; re- 
ſored the Crayyn and Laws of Bng- 
». | and. in. Church: Matters, to. ther 
anclent,Rights and Uſage, But had 
got then Caſt off the;Popiſh Religion; 
He, with the Lords - Spiritual and 
emporal,; and -the Cemmons in 
artiament, in the Thirty firſt Year 
Af bis Reign, even 9h e-lllige 
482n of. the Clergy. (as is Recited in 
4he-Record.of - that. Statute, and in 
-Raſtal's Printed Book of Statutes at 
Jarge,-31.44, 8. c, £4.) Enacted that 
the; Statute-,(commonly call'd) of 
91x Articles ;, whereby, : 
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M9INLTM 2: N0fID3THT D720 300 32; 
.-4+-\tthe Real: Preſence in the Sa- 
crament was tobe beheved. 


- 2;;Ehatthe Communion 1n both 
kinds was not neceſlary. | 
H 4 3. That 


dT » 
"=" 


is 2' Adgtter torbe dntbir. 
4 ooo Prieſts puyhs: no#- to 


". That Vowgof. Single Like are 
tobe kept... - 

RT Pt Private Maſs were a 
grezable to God's Wegd. 

6, That Auricular jort-was 
neceſſary y, and that if any. one ſhould 
Publiſh, Declare, Say, A firm Ar- 
gue or Hold any Opiniott againſt 
the ſaid. Articles, he ſhould faffer 
Pains of Deattt, withour benefit &f 
Clergy , and Forfcit all his Eſtate, 
Real and Perſonal, and Commaiſ- 
fions were to-be direQed to the Bi 
ſhops of the Dioceſs,- their Chan 
mW Commullaries,, and.-other 
Perſons » as. the King ſhould 
point, to Inquire by the Oath: 
of Twelve Men CONCErmING whey Mat- 
FCrs.. Y4 v4 


a 2 —— »4 , K&D? 
AS, id Wi es 


Of which "RAR the Lramad 
Dr. Burnet, Diſs Hdiftory' of Re- 


formation, 


\dirervo ab rÞor: at's 3 | 
forhaton VF 66) Hath bbſcr- 
'ved,-*tThat thas'iwas bit one 
NY +#Hie\-thepgor Retor- 
* per#eould: piek out ofthe whole 
a. | A, tha? hep were no lef? to the 
BÞ Wercy: of #"Cledty Dr heir Be- 
3 oleffa/tieal Conrt; bat were to 
d | 4-58 Flyed By Os Friry) where they 
r. | nnoht expel more Candid and 
ſt | ** Gentle Dealing. 

+ | <> But"though' theſe Matters were 
hey to be broughttbefors A Jury, 
yetH 'ofeat were" the Arts'andTn- 
Wliry' of >the Bilhops" aid” thoſe 
who were ther moſt Zeilous to . 
uphokd-Pdpery ; that they cindea- 
vour'd-fometimes' t& bring back 
theſe/things wo their way of Derer- 
| without, arfd bv lay "aſicle 
Fubber,” Sid tet when th * Mat- 
ters* were brought -betore Fries 6 
, | they did overawe them, and over- 
} | fimined this Law," ant dreadtul 
weee'rhe Oekath and" ſh grievous . 
R I H 5, the 
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the Perſecutions againſt,abeathen 
.Diſlenters,..that in, the"35#. Fear 
.of the. fares £0. 948- 
Efie.the Severitys.( as byahe-Recaxd 
thereof, and. Raſtal's Book. of Print- 
ed Statutes-at Large ,-, 35.4. 8. 
cap..5..,may be ſeen). that. whereas 
by. torce., of, the. former Statute.of 
31 H. 8. Certain falſe Accuſqtions 
and Preſentments. were: brought a- 
gainſ/t. the Kings Subjetts,, and ſuch 
Accuſations aud Preſentments. were 
kept - ſecret. from. the knowledge: of 
the Accuſed,-till time .eſpied.g,and 
they. by Malice. Conviet ,c\ tothe 
great Peril and Danger of the; $ub- 
jet. It was therefore Enattad, that 
Preſentments and, Igdicuments.on 
the aid Statute. whereunto any,pgr- 
lon.ſhall be call'd xo, an{wes, fhal{pe 
zu, open Court ,. upon. the.Qaths.of 
Twelve, indifferent perſong,,agcarding 
70 Equity and.good Conſcience, ang; 
ether, Preſemments haye bfen uſed 


70. 


if fttter rorbeidnbor.:T55 
IS k0) 2h 2 hiF Realm it ſuch 
_— Cauſes} Wtording" "th the 
2 4 pd Bl Cuſtowi'and” © ſage 
Df Whe Jane.” And rhitt the - 
x uiry 'and"Tryals- upon the ſaint 
rbfentments Sid Indiftments m 
Fuſtly ard C ow. Mice arc with- 
OuÞ* CWFuption or-- Malice accori - 


. wo *nny. Object apainſt this laſt 


recited” my That the Statute of 


> x"H7.*8: of the Six Articles, was 


\afterwards, in the time of King 


Belmar \the "Sixth, Repealed, ahd 
thar this latter Stature of 35 iS. 
84 Repealed, or'of* none Effec®; 
Te'is to be anſwered; /Thatthou h 
the firſt be Repealed, and that” 

Rrter Statute, in*whatitrelates'to 
the: forms Statute in emer ry 


be' Repealed ,"or. of nv Uſe," yet 


*to' what it doth Detlape and Af 
firm to be the Ancient and Tong ſed 
Courſe of Law, that" Faries fpould 
proceed: 


15S Alattertoobettutbdr. 
proceed- atcordding #0. the\Lautable 
Gaftoms axd.:Uſuge af..this Reatm 
ata at icenble 20" youd'” Conſtience 
and: Equity and Charity Z 3t haut 
Malice or Corruption,- and thar- the 
Leves of the Subjetts' ought nvt to 
be drawn: into danger by. Falſe aud 
Malicious Agguſations, aud Secret-or, 
Corrupt” Prattices:' 2131 
Theſe are fuch Fundamental Max- 
ms. and Rules of - Law as cannot be- 
Repealed ,- and: ino Judges''whato- 
BVET | MAY-- gave | any. Expoſitions 
to- the' contrary; anymore than: 
they can. do againlt Magna: Charta, 
ar.any .other bundamental Maxims. 
or Rules-of ouwr-Laws and Govern- 
. Thus- you-- may ſee: what. was 
rhen- declared by: the gredteft Aw- 
thority" ou Batth, the tmmg, Lords 
and: Commons in- Parliament , that 
the Laudable- Cuſtom: and - Uſage 
©i.this:Realm, hath ever been-tor 
$21; Grand 
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F Grand Juries to make; their  Pre- 
{entments and Tadiftments accorg-. 
ing.to:good Conſcienceand Equity, 


andarthbar they ought te procted bee 
in: as-well C batitably as Fuſtdy.: 
« Since therefore-wun , fv A 


FR belong to Grand Juries to» ext. 
Quize,>0r.are brought befoze-thety, 


they have as layge' Power..av1a 
Lord Ghancellour hath 11m matters. 
within-his-Cogniſancoi. Well might 
Antiquity call. them -Grand+Jyrics, . 


a81Magnn C barta 13-called.ohe Greyr 
Gliarter, fromits great ang weighty 
.Gonten 


© ITAIP | Of; GE Y9Hp 

; Hebe J-awould: not have:irthoughe 

a z Digeſtion to .add,.. that: ting 
ſeemed before to. ſpeak only +0 

Grand Juzies; aad-Juries-af. Try a 

in Criminal Cautes; that: checks 

Kules are'to,.be obſerved .conicern-- 

iog Junes-in Tryal. of. Adtions-be- 

tween Party: and Party,' that the 

Judge ſhould always-leave:the mat-- 


cr. 


2188. 1A fitter rovheiult bor. 


-the nuttiber-of' rrivial'K@ſons!hs 


"of" fla for words, '&c./ wNeldf jt 
'there-may-be'ſome doubt, whether | - 
- forhvof them would bear an'Aﬀtion, | : 


-if the Jidpe 'would be. ipleafed" at 
"rhe Tvanor to countendriee ether 
'Party', where great Man 'fonie- 
_ times Will bring 'Attiorr againſt 
-metmor poor Man for words'it ily | 
be but'flightly- proved, thoug - 
"Witnefles-6f Gethitip's rv Gn 
give direaions theretg3thi;, 2&6 

q_ Damages by: readn of t! 
groit-Quality 6 the Plaintiff: Ha | 

” F thalÞ farther take- ledve $116} 
erve, that" both Furies of Tniuiry, 
and Furies "of ®Tryal (with "their 
Powty and Provi Aevs, 'are' ſo ria- 
rually the Rights dt Bngb/b-men,, 
+hat-evei-when ftrons Entegvoure 
'were-hſed ro: lay ther aſide *by\ah 
IM of Parliament; v——_ 


"ter impartially/ and fairby- before || « 
«therhþ whit Would muchaiprniilh | 1 


aaldltrokrorherdut hor, 109g 


«Rd Dudley TO $ .though "You 


[NAHi 


-$ake- occaſion £@: " — ſatac 


Qbſervation. thereon + had ;procu- 
Jed:in-11 H. 7, to.proceed without 
-Jyries ; yk when, like wicked Gay- 
-Lipers..( for Gardiners-may; be/a Si- 


x -Mile fox,Councellors and Miniſters 
of. "ow and.Goverament, --afid 


be iy good or bad as they behave 
themſelves the aforeſaid . Empſar 


Ag Dudley ,.: inſtead..of uſing the 


owes. they poſieſt in theis-Maſters 
four, ;ſhould have-been for 
YE ings. had cut. down. ſome;of 
e Ancient [Trees of; wholſome 
Fine {the way of Goquiry ad 
. Lxyali by:Jurzes] and digged deep 
za.bury.themby the: AR of ot, xr 


ment: they had'obtained to that-par- 


poſe, and.hoped they, would.never 
riſe again: : Yet, there being, a laſting 
Jeife in 0u7, good old Laws, ( chough 
ati as; little tobe diſcerned, 
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as when the. Life of Tyoes'la Win- 
- Eer-LIMe. Fetires!ifvifiblyIe/their 
Gao) ;TheiAQvof!'tn f7%2Aves | ; 
lod by y an-A& of Partiatnent, 


' 3. 2. 8, and the fi: .of Jutics te- 
"ordd.md {3s TT, & wp agals; +6i\vhe 
-Contiſfion and. Date oeton of:thok | 
Treachtrois Gardiners, - -Of" awhom 
the Hiſtory -is Famous egouah, -to [| 
bes-warning toall-athers to avord 
"the like miſchief. wt SUIOLED 
_ 27 Ard hawl-eargful - Judpes. have 
ſince-beery and oughtagbe toxtidig- 
tain theAnciine and\Riphttul eoHlc- 
of Law, and'not to go oug of K,014y 
be ſeen in Anderſon's Reports, fol. 
156... where Empfer's Ihdidtmentiis 
\recitedat{arge.. "That At. of Par- 
-lament+by 'w1Sieh. he-and Dudley, 
As in the 94 -Þ, falmy very 0. 
is the' ſeeking to alakl miſchief 
by 4. Law, -and fo contrary to the 
good F andamental Law of Eng/ond 
to.Enquire and Try-by Juriess 4hat 
(ut though 


ATeftertd 1th#A0tbb>. THY 
though it was au Aﬀtrof Parttament 


they Atted by, it proved tov weak 
40®ave heir "Heads ; ' and became 


Þ Fatal 'to 'thera who procured, and 


were chief Inftraments in the Ex. 
ecation of it ; and the inferiour Pr 
Kruments, the Informers and Pro- 
moters, were alſo ſeverely Puniſh 


ed, and dyed fhortly after, as men- 


tioned by the Hiſtory of King Z7ewry 
the Eighth, Written by 2A Lord 
Herder _— 7.7." 

"As art Appendix to the Treatiſe 
Javieam Ft bealfo recommend- 
edto.your onſideration,rhe late it 
per of Informations in the Crown-. 
Office of "Court of the Kings Bench 
in C riminal Caſes, not ſpecially and 
particularly  expreſt 'or divefted by. 
any Statu#e'; for 'thereby the Sobs 
Jo is drawn into hazard: of Liber. 
ty aud Eſtate without Preſentmert 
or Indi&ment of Grind Jury, and. 
Sy deprived of that great and 
good 


3.62 Aenterte the Author. 
Zood. out-guard, of his Liberty and 

Property, the: Jaqueſt-Þy:/Qath! of 
iwe ve, Men,.. efore-he, ſhould bg 

brought to Tryal; which is worth 
the Judges Care to.reQifie;:.or will 
be worthy . the ' Conſideration of a 
Parliament by a Law mote fully: to 
xemedy for the future, > +» +2) 

-., By. having, after named | Eimpſon 
and; Dudley's Hiſtory, -mentioned 
the Miſchiefs, which if not care 
fully preyented, would grow by the 
Jacreaſe of.the laſt; mentioned: Jn> 
Jormations in the Kings:Berich;nol 
do. not..in either of theſe Caſes n+ 
tend any Refleftion-on any of the 
Judges; .for as I;am a:Son ofa 
'Judge, who whilſt he lived made 
it- his Care- to.maintain;|.as Well as 
ae. rhe Rules and due courſe of Law, 
and gtten, as well in{publick-as pris 
Fate Diſcourſe, would praiſe! the 
Excellency of our Laws, and part 
cularly thoſe of Enquiry and Tryal 


by 
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aries; T- bear fach Honvuy- 
as Ls s' and Kindneſs ro the 
preſent 'Judpes,;' 48 to believe and 
hope-,” that "whatſoever ( may 
ſometimes happen ) they- always 
da, and will tor the future, make 
it their Care to Preſerve the Law 
1n its due Courſe, and to Preyent 
Miſchief or Inconvenience from 
Entring/-or Growing in the Uſe or 
Practice of it. 

{I would here cloſe > but that 1 
eould not- totally forbear. to take 
fome Notice .of the Ways which 
are uſed to Puniſh thoſe Proteſtants 
wha do not Conform in the Outward 
Manner © of Worſhip and | Ceremo- 
#2es:, thourh they Agree with. our 
Engliſh Church i» the Main Do- 
Airaties thereof) and in all reſpe&ts 
behave themielves Peaceably,where- 
of: I.crave kave freely to ſay my 
mind... 


That, 


184 A Letter to the Author. 
+ Thar; though Love qur Church, 
aftd frequently ant duely receivethe 
Sacrament, and: I and all. thy Fa- 
mily conie conftantly to Charch 
every Synday, (except hindred by 
Sicknefs , -or other Extraordinary 
Inpediment) and continae decent- 
ly there during all the time of 'Di- 
vine Service; and 1 ſowell lovethe 
"Common Prayers thereof, that Tufe 
art of them in my-Family.; and 
would perſuade all T-can to the like 
Conformity ; yet I have that kind- 
neſs to. all thoſe Proteſtants,, com- 
monly calFd® Difſexters., who.:by 
reaſon of. Tenderneſs of Conſcience, 


different Pducatron, or Oſe of other 


Wanndy b Wor ſhip; and wh0; thoagh 
they differ in Option, toncerning 
Jome leſſer Matters. yet" hold the 
Win Doftrin of C briſtiznity, -where- 
#' al} Protaltants agree-, notwith- 
ſtanding their diffterent manner of 
Worſhip. 
: | And 


a* © © = 
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And. 1 cquld uſe many Arge 
r | ments for Genzleneſ3 towards them ; 
e | whereot-I / ſhall -here only * name 
- || the Topicks of ſome of them ; . 
h which —7 

y | From: the Common. Seiſe of Hue 
v't mani x 

t- || - \ From? rinci ioles of Right Reaſon. 

is | From Chriſt ran Charity. 

ie | -: From Divine Command, and, the 
I Holy Scriptures. | 

d | [From its being well pleafr 

ke God, et the: Way to have hs $ue 


N- "That #be Beginning, of Perſecu- | 
ay Your bf', and among Chriſtians was 
8, | from-Amtichriſtian Principles. 

46 That Perſecution is chiefly uſed 

gh by the Pope ad Church of Rome. 

ng | + That Onion of Proteſtants is the 

he | Common Intereſt of the Proteſtant Re- 

fe- Hhgfon beth here and abroad. © 

th- ''That Union of Proteſtants is the 

-of beft-Way to Preſerve and Defend 


Us 


us r res 


uw from the: eg s, Policy: oy 
Force of 


That the ſafe. of Chritendo 
depends upor tt. 


That it is thetbeſt way to preſervi 
the Engliſh Monarchy , 1o asthere- 
by it would Ballance, and Hinder 
the French King from gaining the 
Pniverſal Mogarchy, and be. « 
Means, to. Preſerve the Countries 
and Dominions of all other Princes 
of Europe in Safety. . 

That it wonld math increaſe the 
Propling of this Laid by quiet « dwek: 
ling here. - 

bat it 'would infiaitely "enrich 
= Nation by Tucreaſe of Trade, and 

"alue of Land. 

« hat df rade being thereby. FL 
crens '1, His Majeſties | TS uſtoms 
will be alſo Yery much increas d,. 

That Gentleneſs, Mercy and K Ind: 
meſs are honourable Qualities. ©. 


That 


A ;; 
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UV Dat theſe Qualii Hles are agr ree- 


able unto the Gractous* Expre ns 
bf Bis Majeſty to his Proteſtant Sub- 
jedt's CONCErMINg the ſame. 

That 'it 7s ſutable to the Kind: 
neſs he ſhews to the Perſecuted French 
Proteſt tits. 

"That we hope ſome. of his Coun- 


fellors aud our i Magiſtrates, a are 


bf the like "Honourable Mind, con- 
teething Gentleneſs to be uſed to 
Prote tant Diſſe enters and that the 
Meaſtire of . oe Goodneſs will 
be"Eſteen?d and taken by the De- 


(5 of. their þDUPPEay to ſuch 
C entleneb. 
all Vale | 

| could name : more Particulars 
from'whence much might be ſaid off 
every of them to this purpoſe;which 
Task though. it would be rather 
Pleaſant than Difficult, 1 ſhall not 
meddle with, but leave it to ſome 
other 


168 ALetter tothe fetbor. 
other, who will better perform it 
than 1 cangit being unneceljary herg 
to ſay more thereof, becaulc 1t 4s 
here only proper to . Obſerve how 
ſome late Ads of Parliament, re- 
lating to Church Matters, leaving 
the Truſt of Puniſhing thereby, to 
the diſcretion of the Magiſtrates, 
without the uſe of Furies ( which 
1s ſo great a Truſt, - as. was not 
uſually left to any Judges1n former 
Ages; ) thoſe who have that Power 
ought to. be the_ more careiul, dif 
creetly and prudently to uſe it with 
Moderation , and not :t0' abuſe ſo 
great a Truſt by overſtraining, ſuch 
Laws, hunting after, and-taking 
all Occaſions they can to Puniſh their 


gf<i/ow Subjets with the utmoſt, or 
> beyond the rigor, and contrary to the 


zntention of thoſe Laws. 


And whereas one of the late 
Acts, allows a# Appeal, it may yet'1 
| - ſcemÞ 
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ſer hard for an Engliſhman to be 
+ that after-game of a hope- 

*Tryadl of his Appeal:by a Jury, 
when he is deprived of his- frf# 
Legal Gard,'a Grand Fury, to whom 
ng | by the Landable and Ancient V+ 
to] ſage of Enpland , al Preſewtments 
S, | and Tandittments in Criminal Mate 
ch} ters do belong. And it_is further 
ot to be conſidered, that the Perſon 
cy who is brought into this Trouble, 
er may be under great Difficulties , 
- __ to defire, or how to _ 
th] 'nape his Appeal , when , perhaps, 

\alb his Goole, by ſelling heb? 
Ihe might provide Money to Depo- 
"fit; as the Law requires , betore 
er he 'can'be admitted to Appeal, are 
or taken" from him by Diftreſs, and 
be" ar" laſt his Appeat fhall be Tryed 

before the ſame Faſtices that In-- 
ty thaed the Penalty on him, andalſo 
'ca'that the Profecution at the — 
- 8 I Ie 


1709 ATetter tothe Author, 
thall be managed. by.the.Informers; 
who are to be ſharers.of.the Profit 
they can:;get. by the: Poor Mans 
Ruine.:.: - \.3... TOAAMGISA, IT? 
. Theſe are fome of the Confide- 
rations I could not omit to:'men» 
tion, together with my wiſh, that 
the good. Reputation of. our:Anci» 
ent Laws may not be.clouded by 
any more ſuch new Laws, -as.here- 
in ſeem to imitate Ecclefiaſtical 
Courts, where proceedings are with- 
out Juries, which it ſeems fome of 
our Clergy in times paſt did think 
to. bring to paſs, whereof, though 
I could mention ſome Inſtances, [ 
ſhall only cite-one tully to. our pur« 
poſe, out of the Lord Cokes 24. Part 
of In/titutes,being his Expoſition-on 
ſome Statutes, fo. 599. &c. where 
he faith, 7t will conduce.much to the 
waderſianding of this matter, tore 
rt unto you what Articles Archs 
Biſhop Bancroft exhibited in the 


Name 


Alettertovrbe Author. 7% 


Name of #he Clergy,” iy Michaelmas 


Term) 3 Jacobi, tothe Lords of the 
Eoultsl; apninſts the Fudges: of the 


Realm, Entituled, Certain Articles 


of Abaſes,' which are defired 'to be 
Reformed im (granting Prohibitions:- 
And the Anſwers thereunto, upon” 
mature Deliberation and Confrdera- 
to, in Eaſter Term folowing'by a4 
the Fudges and Barons of the Exe 
thequer, with one unanimous conſent 
witter their Flands, Reſolutions 
which-were by them delzvered-to the 
Eard's of the Council, and for dis 
finttion ſake,” becauſe there might be 
becafion often to cite them,. called Are 
ticuliCleri, 3+ Jacobi. 

Theſe Articles, and-their An- 
fwers- being very long, I muſt re-- 
fert0-be there read, as being very 
material to: be known, - how: -the: 
Clergy endeavoured toget the mul-- 
titude of Bufineſles into their-Courts 

» | ; . KE2- ta: 

nl 
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to be determined without: Jurics) 
and ſo encreach upon, . and alter the 
Courſe therein of our good Enxgiiþb 
Laws and Government, '- / At +the 
end of thoſe Articles and Anſwers, 
the ſame Author further ſaith, 

That the Clergy claimed to Inter- 
pret all Statute-Laws conceretng the 
Clergy; but it was Reſolved by all 
the Fudges of England, That the In- 
terpretation of Statutes concerning 
the Clergy, being parcel of the Laws 
of the Realm, belong to the Fudges of 
the Common Law. And faith, Mana 
eft veritas & prevalet. To which, 
as agreeing -to'the truth thereof, ! 
may add, Lex Angliz optima eſt, & 
prevalebit. Te 

I would not have any of our pre- 

ent Clergy think Refle&t on them, 
or I truly and heartily Honour 
1 ome of our Biſhops and Digmified 
Clergy, and any others of them , 
whole ſoundneſs of Doctrine, great 
Learn- 
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Lvarung, and goodand Sober Lives - 
arc, 'a we be Examples for all 
the reſt, tor whoſe ſake I bear 
Civil Reſpe&tto the reſt that are nat 
wo ga} ſo praife-worthy as thoſe 


good and moſt Reverend Men, to 
whomT bear my chiet Reſpects, but 


ſhall ſay no more of any of them 


here, but that I hope they will 

teave off ſevere Puniſhing their fel- 

low-Chriſtians, and forbear one ano- 

ther, Col.3.13. And ſtudy to be 
F medd 


quiet, an le with their own 


. Gufmeſs, 1 Theſ. 4. 11, And that 


by-a re-view of theſe Laws, theſe . 
things will in due time receive pru- 
dent and gentle as well as ſufficient 
Cure and Remedy in Parliament. 
And now, Sir, I hope you will 
Pardon me, for having, perhaps , 


. been too tedious, ſeeing your Ex- 


cellent Treatiſe contains ſo much on 
the behalf of Juries, that all that I 
can ſay, may ſeem needleſs ; and 


I 3 -yeu 
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you may think fit to lay aſfide-whar 
{have written; yet if-it only have 
the efle&t. to-diſpoſe you-rs-let tis 
know to whom we owe" our Ae: 


knowledgments for your ſo good. 
Book, which 1s fit for every Bo 
ſelf 


liſb-man, who may think him 


concerned in- our Rights, to read: 


and underſtand, I ſhall "think it 


enough to reſtifie that amongſt. 
thoſe you will infinitely Obhge. 


thereby; I ſhall defire tobe. 
Tour:Friend and 

- Dec. 29. Servant, J.M. 

1681. 


F Shall kere add a neceſſary Poſt-ſcript 


Ther it only concerns [wc 


before Tuſtices of the Peace im-their Coun 
Seſſions; if the Matter be plain and: fr 
proved, aud rhty wilfully conceal the fn, 
the hid ———_ at, the. Peace. nnght caufe. 


T4 a. NeW:. 


concerning 3.4. 7; Cap, 1: wherem . 
5h 15.4 Clauſe, how in fome ſpecial. 
a Jury of Enqui 7 may.- be taned,.. 
Matters and Of- | 

fences whereof Indittments maybe brought 


tA Ai a>  X Fa «a 
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#:new"Inqueſt' tobe returned (bur the 
wards, Tke Inqueſf, do not give the Ju». 
Rtices power'to: name who hall be retur- 
ned, which -is the Sheriffs office) and it is 
to be only and purpoſely to enquire of ſuch 
Concealment ; and-doth not extend to ens - 
quire of any other Offences whatſocyer ; 
and then after ſuch wiltul Concealment is 
found by ſuch Inqueſt, The ſame Fuffices 
of: t hz Peace, in therr County-Sefſions, mig bt 
Fine the Fury of the former Inquej+. By 
which.may be Obſerved, That rhe ſaid.” 
Clauſe of the ſaid At of 3H. 9. doth fully. 
and clearly prove, That by the Common-- 
Law, Taries were not Finable concerni 

their Preſentments, Indiftments, and" Ver- 
diffs. And even that Clauſe, ſince thar 
time, being One hundred Ninety and fapr 
Years, or thereabouts, hath ſeldom or ne- 
ver been uſed. Our Books of Reports of 
Law-Caſes not affording any plam or full ' 
lIaſtance of -any: proceeding on that Clauſe | 
of- that Stazxute. Therefore it may ſeem, , 
as Littleton (aith in his Book, Se&ion 109.” 
Thet in as much as it was -never ſeen or 
beard that any Attion-was brong ht. on the 
Statwre of Merton, (dch. was. made 2O 
H-2:). For che-mgastzer be treats ofein that 

3 , | OY rþejrgges % 
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Se(10n, no Aion could be brought thereon. 
For if any A&ion might have = brought 
for that mattey ,"« ſhall be intended, that 
it would ſome time or other have been put 
in ure. And with this agrees the Lord 
Coke, in his Comment on thar place. 
And alſo the Judges, in their Arguments 
- en a late Caſe of Aftion brought on the 
Stature about the Return of Members of- 
Parliament, did Cue the faid place of Lit- 
tzeton. By which appears concerning ſuch 
unubual manner of Fining Juries by the 
Clauſe of 9 H.7. how there ought to be 
great Caution in Executing any Acts or 
Statutes where they alter the Common- 
Law and Courſe thereof; ſeeing thar At 
of 3 H.7. in that particular, and. other 
memorable things therein, made then ſuch 
alterations of the Common-Law of this 
Realm, as I forbear any further here to 
mention. 
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